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THE  LINE-ITEM  VETO:  A  CONSTITUTIONAL 

APPROACH 


TUESDAY,  JANUARY  24,  1995 

U.S.  Senate, 
Subcommittee  on  the  Constitution,  Federalism, 

AND  Property  Rights, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  9  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Hank  Brown  (chair- 
man of  the  subcommittee),  presiding. 
Also  present:  Senators  Kyi,  DeWine,  Simon,  and  Feingold. 

OPENING  STATEMENT  OF  HON.  HANK  BROWN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  COLORADO 

Senator  Brown.  The  subcommittee  will  come  to  order. 

This  is  an  important  hearing  that  has  long  been  talked  about, 
but  not  very  often  been  considered,  concerning  the  line-item  veto. 
This  measure  many  people  feel  is  already  inherent  in  the  Constitu- 
tion. Senator  Specter,  our  colleague,  has  done  a  great  deal  of  work 
in  this  area  outlining  his  belief  that  the  inherent  power  to  a  line- 
item  veto  already  exists. 

That  is  my  view  also,  although  it  is  framed  a  bit  differently  than 
Senator  Specter's.  My  belief  is  that  a  line-item  veto  is  a  necessary 
construction  from  viewing  the  Constitution.  The  President  is  man- 
dated, in  mandatory  language,  to  veto  bills  of  which  he  does  not 
approve,  and  he  also  is  charged  with  the  responsibility  of  enforcing 
the  laws  of  this  country  in  mandatory  language.  In  those  cir- 
cumstances where  those  two  responsibilities  conflict,  because  there 
is  mandatory  language,  I  think  the  rules  of  construction  force  us 
to  find  a  compatible  interpretation. 

Whether  one  believes,  as  I  do,  then,  that  a  line-item  veto  already 
exists  in  the  Constitution,  or  whether  one  believes  that  it  would  be 
an  appropriate  addition,  the  issue  of  a  line-item  veto  is  clearly  be- 
fore us.  It  is  one  that  has  been  addressed  by  a  large  majority  of 
our  States,  and  we  will  hear  this  morning  from  both  advocates  and 
opponents  of  the  line-item  veto,  as  well  as  a  number  of  Governors 
who  have  worked  specifically  with  it  and  will  have  suggestions  for 
us. 

[The  prepared  statement  of  Senator  Brown  follows:] 

Prepared  Statement  of  Senator  Hank  Brown 

This  hearing  will  come  to  order.  Thank  you  all  for  coming.  Today  we  will  address 
the  government  reform  issue  of  the  Line  Item  Veto.  We  have  the  opportunity  to  hear 

(1) 


fh)m  a  number  of  knowledgeable  people  on  the  question  of  providing  the  President 
of  the  United  States  with  the  authority  to  exercise  the  Line  Item  Veto. 

There  are  several  proposals  before  the  Senate  which  would  amend  the  Constitu- 
tion to  grant  the  President  that  authority  to  veto  or  reduce  line  items  in  spending 
bills. 

I  have  introduced  S.J.  Res  16,  which  provides  the  President  with  the  power  to 
veto  line  items  as  well  as  the  power  to  reduce  them.  This  is  considered  by  many 
to  be  the  most  effective  way  to  end  pork  barrel  spending  and  other  parochial 
projects  which  come  cheaply  for  the  good  of  the  few,  but  at  great  cost  and  detriment 
to  the  many. 

This  issue  is  about  keeping  our  fiscal  house  in  order.  It  is  not  a  partisan  issue. 
In  fact,  both  Sen.  Thurmond  and  Sen.  Simon,  the  ranking  member  of  this  sub- 
committee, are  supporters  of  the  line  item  veto  and  have  introduced  their  own  reso- 
lutions calling  for  a  constitutional  amendment  to  provide  a  Line  Item  Veto. 

The  President  has  also  endorsed  the  idea  of  the  Line  Item  Veto.  I  read  an  Op  Ed 
by  Sen.  Kennedy,  also  a  member  of  this  subconunittee,  suggesting  in  1984  that  the 
President  be  given  the  power  to  use  the  Line  Item  Veto. 

With  a  federal  debt  of  4V2  trillion  and  annual  deficits  in  the  hundreds  of  biUions 
of  dollars,  it  is  clear  that  this  country  needs  to  get  a  handle  on  spending.  We  now 
have  a  debt  load  which  threatens  not  only  this  generation  but  those  to  come.  It  is 
simply  irresponsible  to  repeatedly  lard  every  spending  bill  with  parochial,  pork  bar- 
rel spending. 

We  all  know  how  it  works — once  an  important  measxire  moves  through  Congress, 
individual,  special  interest  goodies  are  tacked  on.  Congress  can  either  pass  it  or  kill 
the  whole  thing  and  the  President  can  either  sign  it  or  kill  the  whole  thing.  That 
way,  even  though  none  of  the  special  interest  goodies  would  pass  on  their  own,  Con- 
gress and  the  President  cannot  kill  an  important  measure  just  to  save  that  money. 
The  Line  Item  Veto  would  allow  the  President  to  do  what  everyone  wishes  he  would 
do:  cut  out  the  needless  pork  and  sign  the  important  part  of  the  bill  into  law. 

We  have  put  up  with  the  shenanigans  of  sneaking  pork  into  legislation  behind 
closed  doors  for  too  long.  Taxpayers  have  been  burdened  for  too  long  by  a  system 
where  the  two  houses  go  to  conference  to  rectify  different  versions  of  a  bill  only  to 
see  the  conference  report  come  back  with  a  bill  that  spends  more  money  on  more 
projects  than  either  house  of  Congress  originally  supported. 

Everyone  agrees  that  we  need  to  reform  Congress's  wasteful  spending  practices. 
The  Line  Item  Veto  is  a  most  effective  and  efficient  way  of  accomplishing  that  goal. 
We  cannot  expect  Congress  to  do  it  on  its  own — that  is  contrary  to  the  history  of 
this  institution.  We  cannot  expect  the  President  to  do  it  unless  we  confer  that  au- 
thority on  the  office  of  the  Presidency.  It  must  be  done  together,  with  the  consent 
of  the  people,  through  a  constitutional  amendment. 

The  President  already  has  a  larger  veto  power — the  power  to  refuse  entire  bills. 
But  ironically  it  is  not  clear  that  he  has  the  lesser  power  to  refuse  parts  of  bills. 
Therefore,  if  Congress  gives  the  President  the  power  to  use  a  Line  Item  Veto  by 
statute,  he  is  certain  to  be  sued  over  whether  the  rescission  of  spending  comports 
with  the  presentment  clause  of  the  Constitution.  The  only  way  to  ensure  the  power 
of  the  Line  Item  Veto  is  to  amend  the  Constitution. 

Amending  the  Constitution  should  be  taken  very  seriously.  It  is  my  belief  that 
when  the  Framers  provided  the  President  with  veto  authority,  it  included  much  of 
what  we  would  call  the  line  item  veto  today.  The  Framers  said  that  every  bill  must 
be  presented  to  the  President  for  his  approval.  Since  that  time  however.  Congress 
has  figured  out  that  if  enough  bills  are  bundled  together  along  with  a  few  important 
measures,  the  President  is  incapable  of  exercising  his  veto  power  over  the  smaller 
bills  included  in  the  larger  bill. 

In  other  words,  simending  the  Constitution  to  provide  for  the  Line  Item  Veto  isn't 
a  radical  shift  in  the  balance  of  power.  It  actually  returns  the  veto  power  of  the 
President  closer  to  its  original  place  in  the  legislative  process. 

In  looking  into  the  wisdom  of  providing  the  Line  Item  Veto,  one  of  the  things  we 
can  do  is  learn  from  State  governments.  Forty-three  states  have  the  power  of  Une 
item  veto.  Most  governors  believe  it  imposes  fiscal  responsibility.  Far  from  freeing 
legislatures  from  the  task  of  passing  reasonable  spending  bills,  the  line  item  veto 
imposes  responsibility  on  legislators  who  know  they  will  lose  their  project  if  no  re- 
straint is  exercised. 

As  the  States  can  demonstrate,  amending  the  constitution  to  provide  for  a  line 
item  veto  is  a  safe  and  effective  way  to  control  spending. 

I  want  to  once  again  thank  everyone  for  attending  and  look  forward  to  heeuing 
thoughtful  testimony. 


Senator  Brown.  I  want  to  welcome  before  the  committee  two 
past  chairmen  of  the  committee  who  intend  to  testify  for  us:  Sen- 
ator Thurmond  and  Senator  Biden. 

Senator  Thurmond,  I  will  start  with  you  and  ask  you  to  proceed. 

STATEMENT  OF  HON.  STROM  THURMOND,  A  U.  S.  SENATOR 
FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  am  pleased  to  have  the  opportunity  to  testify  on 
a  proposed  constitutional  amendment  which  would  give  authority 
to  the  President  to  disapprove  specific  items  of  appropriation  on 
any  act  or  joint  resolution  submitted  to  him.  This  authority  is  com- 
monly referred  to  as  line-item  veto.  On  the  first  legislative  day  of 
this  Congress,  I  introduced,  along  with  the  majority  leader.  Senator 
Dole,  and  Senator  Simpson,  Senate  Joint  Resolution  2,  our  pro- 
posed constitutional  amendment  on  line-item  veto  authority. 

At  the  outset,  Mr.  Chairman,  I  want  to  commend  you  and  others 
on  this  subcommittee  who  have  supported  proposals  in  the  past  to 
enact  line-item  veto  legislation.  The  Congress  must  address  run- 
away spending  if  we  are  truly  going  to  establish  a  sound  fiscal  pol- 
icy for  this  Nation. 

I  believe  we  share  an  understanding  that  congressional  spending 
is  in  critical  need  of  strong  disciplinary  action.  As  of  November  16, 
1994,  the  Federal  debt  stood  at  $4.6  trillion,  and  payment  of  inter- 
est on  the  debt  is  the  second  largest  item  in  the  budget.  The  budget 
deficit  for  fiscal  year  1993  was  over  $250  billion. 

Recently,  Majority  Leader  Dole  and  Speaker  Gingrich  met  with 
President  Clinton  concerning  legislative  priorities  in  the  104th 
Congress.  I  am  pleased  to  note  that  line-item  veto  was  favorably 
discussed  at  that  meeting.  Also,  the  chairman  of  the  Senate  Judici- 
ary Committee,  Senator  Hatch,  who  once  opposed  a  constitutional 
amendment  on  line-item  veto  authority,  now  has  come  to  appre- 
ciate the  merit  of  this  worthy  proposal. 

I  believe  the  Judiciary  Committee  should  act  quickly  on  this  im- 
portant measure  and  send  it  to  the  Senate.  In  April  1990,  the  Judi- 
ciary Committee  favorably  reported  my  proposed  constitutional 
amendment  on  line-item  veto  authority,  which  is  the  same  as  Sen- 
ate Joint  Resolution  2  that  I  introduced  with  the  majority  leader 
and  Senator  Simpson,  Before  that  vote  in  1990,  the  Judiciary  Com- 
mittee last  approved  a  proposed  constitutional  amendment  to  grant 
the  President  line-item  veto  authority  in  1884.  Despite  reports  to 
the  contrary,  I  was  not  serving  on  the  Judiciary  Committee  at  that 
time. 

Mr.  Chairman,  the  Congress  regularly  enacts  appropriations 
measures  totaling  billions  and  billions  of  dollars.  Too  often  there 
are  items  tucked  away  in  these  bills  that  represent  millions  of  dol- 
lars that  would  have  very  little  chance  of  passing  on  their  own 
merit.  Yet  the  President  has  no  discretion  to  weed  out  these  unnec- 
essary expenditures  and  must  approve  or  disapprove  the  bill  in  its 
entirety. 

Presidential  authority  for  line-item  veto  is  a  badly  needed  fiscal 
tool  which  would  provide  a  valuable  means  to  reduce  and  restrain 
excessive  appropriations.  It  should  be  emphasized  that  our  pro- 
posal grants  the  President  power  to  approve  or  disapprove  individ- 


ual  items  of  appropriation  and  does  not  grant  power  to  simply  re- 
duce the  dollar  amount  legislated  by  the  Congress. 

Forty-three  Governors  currently  have  constitutional  authority  to 
reduce  or  eliminate  items  or  provisions  in  appropriation  measures. 
As  you  know,  Mr,  Chairman,  your  home  State  of  Colorado  provides 
the  Grovemor  this  authority  going  back  to  1876  in  article  FV,  sec- 
tion 12,  of  your  State  constitution. 

My  home  State  of  South  Carolina,  as  well,  provides  this  author- 
ity, and  I  found  it  most  useful  during  my  service  as  Governor  in 
the  late  1940's.  Surely,  the  President  should  have  a  form  of  discre- 
tionary authority  that  43  Governors  now  have  to  check  unbridled 
spending. 

It  is  my  hope  that  this  Congress  will  swiftly  approve  line-item 
veto  and  send  a  clear  message  to  the  American  people  that  we  are 
making  a  serious  effort  to  get  our  Nation's  fiscal  house  in  order. 

This  is  an  important  hearing  that  you  have  convened  today,  Mr. 
Chairman.  Amending  the  Constitution  is  a  matter  not  to  be  taken 
lightly.  Some  have  argued  that  statutory  line-item  veto  authority 
is  preferable  to  a  constitutional  amendment.  I  support  both  but  be- 
lieve a  constitutional  amendment  is  more  desirable  to  firmly  estab- 
lish Presidential  authority  for  line-item  veto. 

Again,  Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  be- 
fore this  subcommittee  and  look  forward  to  reviewing  the  testimony 
of  the  many  distinguished  witnesses  who  will  testify  here  today. 

I  understand  that  Governor  Campbell  is  on  the  agenda  to  speak 
this  morning.  He  has  just  gone  out  as  Governor  of  South  Carolina. 
I  want  to  say  Governor  Campbell  may  be  one  of  the  finest  Gov- 
ernors our  State  has  had.  He  was  sound  in  his  actions,  and  I  am 
very  proud  to  compliment  him  at  this  time  and  say  that  we  are 
proud  of  him  as  a  Governor  of  South  Carolina. 

Thank  you,  Mr.  Chairman. 

Senator  Brown.  Senator  Thurmond,  thank  you  for  your  testi- 
mony. I  know  you  have  another  committee  to  go  to,  but  we  appre- 
ciate your  taking  the  time  this  morning. 

Senator  Thurmond.  I  have  to  open  the  Senate  in  just  a  few  min- 
utes. Thank  you  very  much. 

Senator  Brown.  Thank  you. 

Senator  Brown.  We  are  now  privileged  to  have  a  legal  scholar 
of  some  note,  a  professor  at  a  law  school  in  Delaware,  as  well  as 
the  former  chairman  of  the  committee.  Senator  Biden,  thank  you 
for  joining  us  this  morning. 

STATEMENT  OF  HON.  JOSEPH  R.  BIDEN,  JR.,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  DELAWARE 

Senator  BiDEN.  Well,  Mr.  Chairman,  thank  you  for  those  kind 
and  unwarranted  remarks.  I  do  appreciate  it,  though.  I  always  get 
a  little  worried  when  someone  introduces  me  who  has  a  slightly  dif- 
ferent point  of  view  and  references  my  scholarship,  or  lack  thereof. 
I  have  a  feeling  I  know  what  is  coming.  But,  seriously,  thank  you 
very  much. 

This  is  an  important  hearing,  evidenced  by  the  fact  that  Strom 
Thurmond  kicked  it  off.  You  have  one-sixth  of  the  Judiciary  Com- 
mittee on  this  side  of  the  table  this  morning,  I  am  told,  and  some 
to  come,  who  have  all  spoken  at  some  point  in  their  careers  on  this 


issue.  And  I  am  a  proponent  of  a  line-item  veto.  As  a  matter  of  fact, 
as  far  back  as  10  years  ago,  I  believe,  I  introduced  a  proposal  for 
a  legislative  line-item  veto  with  one  of  our  Republican  colleagues, 
and  I  have  been  a  supporter  consistently  since. 

The  real  question  here,  as  I  need  not  tell  the  chair,  is  what  form. 
There  are  two  groups  of  Senators:  those  who  believe  that  any  line- 
item  veto,  statutory  or  constitutional,  is  unnecessary  and  unwar- 
ranted and,  they  would  argue,  dangerous,  a  dangerous  shift  in  the 
balance  of  power.  There  are  others  of  us  who  fall  into  one  of  three 
categories:  either,  like  Senator  Specter  and  the  chairman,  who 
argue  that  the  Constitution  already  allows  for  a  line-item  veto; 
those  of  us  who  believe  that  that  may  not  be  true,  but  there  should 
be  a  statutory  line-item  veto;  and  those  who  suggest  that  there  be 
a  constitutional  amendment. 

I  was  going  to  say,  with  our  distinguished  friend  from  South 
Carolina  here,  he  is  the  Patrick  Henry  of  the  late  20th  century. 
Patrick  Henry  and  Madison  had  disagreements  about  whether  or 
not  the  Bill  of  Rights  should  be  included  in  the  Constitution  prior 
to  its  ratification,  Madison  arguing  ratify  this  first  and  then  we 
will  come  back  and  deal  with  the  Bill  of  Rights. 

Well,  since  I  have  been  here,  I  think  that  I  have  witnessed  the 
former  chairman  of  this  committee,  the  chairman  of  the  Armed 
Services  Committee,  Senator  Thurmond,  propose  enough  additional 
constitutional  amendments  that  would  constitute  an  entire  new 
Bill  of  Rights,  an  additional  Bill  of  Rights.  I  can  think  of  at  least 
four  constitutional  amendments  he  has  proposed.  I  think  there  may 
be  as  many  as  seven. 

We  are  sort  of  in  a  flurry  of  amending  the  Constitution  here.  We 
in  one  fell  swoop — I  think  there  are  five  constitutional  amendment 
proposals  before  us,  all  taken  in  various  degrees  of  seriousness,  but 
nonetheless  they  are  before  us.  So  I  would  ask  two  questions  at  the 
outset,  rhetorical  questions  at  the  outset  of  my  relatively  brief  tes- 
timony. It  is  not  whether  or  not  we  have  a  line-item  veto,  but  for 
what  purpose  do  we  want  a  line-item  veto,  because  that  seems  to 
me  to  dictate  in  part  the  nature  of  how  we  go  about  putting  it  into 
the  law  or  into  the  Constitution. 

We  often  hear  people  say  it  is  to  deal  with  runaway  spending. 
Well,  the  issue  is:  Is  the  line-item  veto  necessary  to  deal  with  run- 
away spending  or  the  philosophic  and  ideological  disputes  between 
Congress  and  the  President?  Is  it  a  fiscal  tool  or  is  it  a  political  tool 
we  are  seeking  to  put  in  the  hands  of  the  President? 

Mr.  Chairman,  I  would  like  to  thank  you  for  the  opportunity  of 
allowing  me  to  testify  at  the  outset  of  these  hearings.  The  issue  for 
me,  as  I  said,  is  not  whether  there  should  be  a  line-item  veto.  I 
support  a  line-item  veto.  The  present  budgetary  problems  facing 
the  Federal  Government  demand  that  each  item  contain  an  appro- 
priations and,  I  would  argue,  tax  bills,  and  I  know  my  friend  has — 
and  I  am  being  serious  here,  both  from  an  educational  and  schol- 
arly standpoint  as  well  as  a  practical  standpoint — more  knowledge 
about  the  impact  of  tax  expenditures  as  opposed  to  direct  expendi- 
tures and  how  they  have  equal  impact  on  fiscal  policy  and  equal 
impact  upon  spending  in  terms  of  whether  they  create  deficits  or 
not. 


But  the  Federal  Government  should  demand  that  each  item  con- 
tain an  appropriations  as  well  as  tax  bills  and  receive  individual 
and  careful  attention.  Rather,  my  concern  relates  to  amending  the 
Constitution  without  demonstrating  first  that  other  less  drastic  al- 
ternatives cannot  work,  and  we  have  not  done  that,  in  my  view. 

I  am  a  cosponsor  of  Senator  Bradley's  line-item  veto  bill,  S.  137. 
I  was  a  sponsor  in  the  103d  Congress  of  Senator  Rollings'  line-item 
veto  which  was  reintroduced  last  week.  And,  in  fact,  more  than  10 
years  ago,  I  had  supported  a  line-item  veto  with  Senator  Mattinglv 
of  Georgia  that  was  similar  to  the  two  that  I  have  just  mentioned, 
as  well  as  with  Dan  Evans,  the  former  Senator  from  the  State  of 
Washington.  We  all  cosponsored  a  line-item  veto  proposal  as  long 
as  10  years  ago. 

We  noted  then  that  Congress  "cannot  be  timid  about  taking  the 
difficult  steps  that  are  necessary  if  we  are  to  be  serious  about  put- 
ting our  fiscal  house  in  order."  But  as  the  record  of  this  committee 
shows,  I  have  consistently  opposed  amending  the  Constitution  to 
give  the  President  line-item  veto  power,  and  I  am  here  today  to  re- 
iterate that  opposition  and  briefly  state  why. 

Any  one  of  the  line-item  veto  proposals  before  this  committee, 
Senate  Joint  Resolutions  2,  15,  and  16,  will,  in  my  view,  upset  a 
carefully  crafted  balance  of  power  between  the  legislation  and  exec- 
utive branches  outlined  in  the  Constitution.  Both  Senator  Bradley's 
and  Senator  Hollings'  bills,  not  proposing  constitutional  amend- 
ments but  statutory,  would  require  a  separate  enrollment  of  each 
item  of  an  appropriations  bill.  The  President  would  then  have  the 
option  of  vetoing  the  individually  enrolled  items,  returning  them  to 
Congress.  Of  course,  Congress  would  have  the  option  of  overriding 
any  veto. 

Today,  Mr.  Chairman,  I  would  like  to  outline  briefly  my  concerns 
of  the  proposed  constitutional  amendment  and  urge  the  committee 
to  consider  the  line-item  veto  provisions  contained  in  S.  137  as  a 

g referable  approach.  And  I  acknowledge  that  the  nonconstitutional 
ut  legislative  approach  has  several  approaches:  the  separate  en- 
rollment approach,  the  enhanced  rescission  approach,  all  of  which 
I  believe  are  preferable  to  a  constitutional  amendment. 

A  constitutional  amendment  creating  a  line-item  veto  is,  in  my 
view,  an  unnecessary  intrusion  by  the  executive  branch  on  the  au- 
thority of  Congress  when  simply  changing  legislative  procedures 
would  have  the  needed  effect.  Adopting  the  proposed  constitutional 
amendment  would  commit  the  citizens  and  the  Grovemment  of  the 
United  States  to  a  unknown  and  practically  unalterable  course  and 
fundamentally  shift  the  balance  of  power  in  a  way  that  could  not, 
absent  another  amendment,  be  changed  back. 

The  Framers  recognized  from  practical  experience  the  tyranny  of 
centralized  authority  and  its  close  association  with  "the  power  of 
the  purse."  In  designing  a  democratic  government,  a  republican 
form  of  government,  the  Framers  created  three  coequal  branches 
and  vested  the  power  of  the  purse  in  the  legislative  branch.  The 
purse  strings  were  vested  in  Congress,  and  they  were  vested  in 
Congress  due  to  the  proximity  and  accountability  of  the  Congress 
to  the  people  of  the  United  States. 

So  suspicious  were  the  delegates  of  establishing  authority  and  re- 
moval of  decisions  concerning  taxing  and  spending  power  away 


from  individual  citizens  that  they  even  questioned  whether  or  not 
the  Senate  should  have  a  role  in  money  bills.  That  was  an  issue 
of  debate  in  the  Continental  Congress.  Some  argued  the  Senate 
should  not  be  a  party  to  anything  that  had  to  do  with  money  bills. 

According  to  one  delegate,  the  length  of  a  Senator's  term  created 
an  aristocratic  body  and  "the  purse  strings  should  never  be  put  into 
its  hands."  The  Framers,  however,  ultimately  struck  a  balance  of 
power  that  has  helped  prevent  overreaching  by  the  executive 
branch  and,  I  must  say,  by  the  legislative  branch  as  well  through- 
out the  history  of  the  United  States. 

The  Framers  also  created  a  difficult  and  burdensome  process  of 
amending  the  Constitution:  two-thirds  votes  in  both  Houses  and 
three-quarters  of  the  States. 

The  unwritten  message  embodied  in  the  amendment  process  is 
that  changes  to  the  Constitution  should  be  considered  only  as  a 
last  resort  and  only  after  alternatives  have  been  tried  and  found 
ineffective. 

Now,  we  can  argue  on  the  balanced-budget  amendment  we  have 
tried  alternatives,  Gramm-Rudman.  We  have  not  tried  them  all, 
but  we  have  tried  alternatives,  and  they  have  been  found  wanting. 
To  me,  that  argues  for  a  stronger  case  for  a  constitutional  amend- 
ment on  a  balanced  budget. 

In  this  case,  we  have  not,  the  22  years  I  have  been  here,  done 
anj^hing  legislatively  to  provide  for — other  than  when  we  got  into 
the  impoundment  debates  back  in  the  late  1970's,  to  shift  to  the 
President  the  ability  to  deal  with  what  he  believed  to  be  or  she  be- 
lieved to  be  unwarranted  spending. 

As  we  are  considering  the  adoption  of  a  fundamental  change  in 
the  relationship  between  the  Congress  and  the  President,  it  seems 
to  me  we  should  contemplate  whether  the  budgetary  problems  we 
face  today  might  be  more  prudently  and  quickly  addressed  by 
measures  that  are  less  dramatic  and  less  permanent  than  a  con- 
stitutional amendment.  The  line-item  veto  I  support  calls  for  send- 
ing separately  to  the  President  individual  spending  and  tax  ex- 
penditure items  contained  in  legislation  which  the  Congress  has 
passed.  I  do  not  think  the  Founding  Fathers  ever  envisioned  the 
fact  that  we,  the  Congress,  in  this  balance  of  power  would  send  to 
the  President  of  the  United  States  an  omnibus  bill,  which  we  have 
done  in  the  past,  in  the  form  of  a  continuing  resolution  that  gath- 
ers up  everything  in  the  entire  Federal  Government  but  Soci^  Se- 
curity and  the  entitlement  programs,  which  I  acknowledge  is  not 
the  bulk  of  the  spending  any  longer,  and  say  to  the  President  there 
are  2  days  left  we  are  going  to  be  in  town,  take  it  or  leave  it,  we 
are  going  to  shut  down  the  Government;  if  you  veto  it,  everything 
goes. 

I  do  not  think  that  was  ever  envisioned.  That  was  a  process  that 
has  grown  up  as  a  consequence  of  the  inability  of  this  institution 
to  function  as  it  was  designed.  So  I  believe  the  way  in  which  they 
intended  at  the  outset,  the  Founders,  is  that  the  appropriation  and 
tax-writing  process  now  that  requires  the  President  either  to  sign 
a  whole  bill  or  veto  it,  and  not  allowing  him  to  remove  items  that 
he  believes  are  unnecessary  and  wasteful,  was,  in  fact,  never  the 
intended  process. 
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I  think  the  Federal  budget  would  benefit  from  treating  each  ap- 
propriation and  tax  item  separately  as  contemplated  in  the  sepa- 
rate enrollment  approach  that  I  support.  In  addition,  by  requiring 
the  separate  enrollment  of  individual  tax  expenditures,  we  ac- 
knowledge that  pork-barrel  spending  is  as  often  hidden  in  tax  ex- 
penditures as  it  is  in  direct  expenditures;  that  special  interests 
benefit  in  terms  of  tens  of  billions  of  dollars  as  much  through  tax 
expenditures  as  they  do  through  direct  expenditures.  Not  only 
would  the  President  be  encouraged  to  pore  through  every  appro- 
priations and  tax  bill  which  the  Congress  sends  him,  but  Members 
of  Congress  would  be  better  able  to  give  individual  spending  and 
tax  items  greater  scrutiny  than  they  now  receive  when  they  are 
found  in  a  many-item  bill. 

As  a  result  of  this  greater  scrutiny,  I  firmly  believe  that  overall 
spending  would  be  cut,  even  if  modestly,  and  wasteful  programs 
would  be  exposed  to  the  disinfectant,  as  stated  by  a  former  Justice 
of  the  Supreme  Court,  "the  disinfectant  of  light,"  that  the  clear 
light  shining  on  each  of  these  things  when  they  sit  by  themselves 
does  not  look  nearly — an  item  does  not  look  nearly  as  useful,  need- 
ed, or  responsible  as  when  encompassed  is  a  700-page  bill. 

Yet  the  separate  enrollment  bill  accomplishes  the  needed  change 
in  the  spending  process  without  permanently  and  irrevocably  shift- 
ing the  balance  of  power  to  the  President.  By  enrolling  separately 
each  item  in  an  appropriations  and  tax  bill.  Congress  maintains 
what  was  intended,  the  power  of  the  purse,  because  it  determines 
its  own  procedures  for  sending  appropriations  measures  to  the 
President. 

Practical  questions  still  exist  about  the  operation  and  potential 
impact  of  line-item  veto  authority,  whether  it  is  couched  as  a  legis- 
lative bill  or  as  a  constitutional  amendment.  The  separate  enroll- 
ment of  individual  appropriations  items  will  likely  prove  difficult  at 
times.  Opposition  to  the  separate  enrollment  proposal  is  based  in 
part  on  the  fact  that  it  does  not  dovetail  with  the  present  legisla- 
tive process. 

My  view  is  that  if  the  legislative  process  does  not  allow  a  line- 
item  veto  to  operate  effectively,  then  it  is  the  process  not  the  sepa- 
rate enrollment  that  should  be  discounted. 

The  impact  of  a  line-item  veto  automatically  on  the  Federal  defi- 
cit is — that  it  will  impact  automatically  on  the  Federal  deficit  is 
open  to  question.  Discretionary  spending  measures,  which  are  the 
most  likely  targets  of  line-item  vetoes,  represent  a  smaller  percent- 
age of  the  Federal  budget  than  most  people  realize.  And  I  am 
sure — I  know  that  my  friend  from  Colorado  does  realize  it. 

The  potential  of  greatly  reducing  deficit  spending  through  a  line- 
item  veto  of  anv  kind  I  believe  is  limited.  And  let's  also  look  at  the 
facts,  at  least  tne  recent  history.  The  issue  in  the  past  as  it  relates 
to  the  President's  power  to  deal  with  individual  items  in  the  budget 
has  not  been  controlling  spending.  Richard  Nixon  did  not  come  for- 
ward and  impound  and  say,  "I  am  doing  this  to  cut  the  total  Fed- 
eral deficit  or  Federal  spending."  It  was  an  issue  as  to  how  we 
should  spend  the  money;  not  economic  policy  but  social  policy  was 
the  debate. 

Bringing  spending  under  control  was  not  the  issue  in  the  Reagan 
administration,  for  example.  Every  single  budget  they  sent  to  us 


was  larger  than  the  budget  we  passed.  The  issue  there  and  the  rea- 
son why  the  President  wanted  a  line-item  veto,  he  would  like  to 
have  stricken  out  of  the  budget  the  Clean  Air  Act  and  the  spending 
on  that  and  put  in  Star  Wars.  The  net  result  on  the  deficit  would 
have  been  considerably  greater  by  Star  Wars  than  the  Clean  Air 
Act,  both  of  which  were  spending. 

The  issue  was  capital  gains,  not  economic  gains,  or  educational 
gains.  The  issue  there  was  a  tax  expenditure,  which  means  less 
revenue  coming  in,  which  means  the  budget  is  out  of  balance,  for- 
getting the  ideolo^  and  philosophy  behind  why  it  makes  good 
sense  to  have  a  capital  gains  tax,  which  I  think  it  does.  That  is  not 
the  issue.  The  issue,  as  it  has  been  debated  by  us  all,  has  never 
been — as  my  good  friend  from  South  Carolina,  who  has  left,  said. 
It  has  never  had  a  dam  thing  to  do  with  controlling  spending.  It 
has  had  to  do  with  controlling  the  agenda.  The  agenda. 

Name  me,  I  say  rhetorically,  name  me  a  President  who  in  the 
last  20  years  has  submitted  a  budget  that  has  been  less  than  the 
total  budget  for  which  the  Congress  has  voted  moneys,  appro- 
priated moneys.  I  may  be  mistaken,  but  I  do  not  think  it  exists. 

So  this  is  a  red  herring  here.  If  this  is  designed,  if  this  President 
had  a  line-item  veto,  you  can  be  sure  what  would  happen  is  he 
would  line-item  out  the  capital  gains  tax  if  we  pass  it.  He  would 
not  line-item  out  the  additional  aid  for  education.  He  would  prob- 
ably line-item  out  an  increase  in  a  particular  defense  program.  He 
would  not  line-item  out  the  Food  Stamp  Program. 

So  the  truth  of  the  matter  is  that  we  should  keep  our  eye  on  the 
ball.  Our  eye  on  the  ball  is  that  this  is  phony.  If  President  Reagan 
had  a  line-item-budget  pen,  we  would  have  spent  more  money, 
more  money  not  less  money. 

Now,  that  is  not  a  political  statement  in  the  sense  that'  President 
Carter  would  have  done  the  same  thing.  Every  President  I  have 
known  has  asked  for  more  than  he  has  gotten.  He  just  wants  it  dif- 
ferent places. 

So  when  we  look  at  a  constitutional  amendment  here,  think 
about  the  impact  of  it.  The  impact  of  the  constitutional  amendment 
is  to  shift  power.  Let's  take  one  specific  item,  and  I  will  stop,  Mr. 
Chairman,  one  specific  issue.  Let's  pick  a  new  environmental  pro- 
gram that  does  not  fit — I  wish  I  could  think  of — and  I  am  not  being 
facetious.  I  wish  I  could  think  of  some  item  in  the  Contract  with 
America.  More  defense  spending.  Is  Star  Wars  in  the  Contract?  I 
can't  remember.  I  think  it  is,  to  bring  back — some  Republican  has 
to  help  me  here.  I  do  not  know. 

Anyway,  I  think  it  is.  Let's 

Senator  Brown.  It  is  not  as  specific  as  you  would  like  it,  but  I 
think  it  is  fair  game. 

Senator  Biden.  All  right.  I  am  not  trying  to  be  argumentative. 
I  am  trjdng  to  be  as  honest  as  I  can  about  it.  I  am  trying  to  pick 
something  that  it  is  in  the  Contract  with  America  that  calls  for 
more  spending  that  this  President  philosophically  disagrees  with. 
I  cannot  think  of  it.  Let's  assume  it  is  Star  Wars.  This  President 
is  against  Star  Wars,  and  let's  say  the  Contract  from  the  Repub- 
lican Congress  is  for  it. 

So  what  will  happen  if  this  President  has  a  line-item  veto?  What 
he  will  do,  if  we  pass — or  an  easier  one  is  capital  gains.  If  we  pass 
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a  capital  gains  tax,  you  are  likely  to  get  my  vote  to  vote  with  the 
Republicans  to  do  that.  If  we  pass  a  capital  gains  tax,  this  Presi- 
dent has  a  line-item  veto.  He  takes  his  pen,  and  he  strikes  it 
through  the  capital  gains  tax.  So  now  capital  gains  is  gone. 

Now,  what  do  we  nave  to  do?  The  balance  shifts.  The  Republican 
Congress  does  not  have  to  get  50  plus  1  percent,  50  votes  plus  1 
in  the  Senate  and  219  in  the  House.  Now  the  balance  of  power 
shifted.  Now  to  get  what  you  want  done  on  terms  of  useful  tax  ex- 
penditures and  useful  direct  spending  that  the  Republican  Con- 
gress wants,  it  is  going  to  require  a  two-thirds  vote.  So  the  power 
has  shifted  in  a  fundamental  way.  The  power  has  shifted. 

Now,  conversely,  this  President  comes  along  and  he  does  not 
line-item  additional  aid  to  education,  and  he  proposes  more  spend- 
ing for  education  in  his  budget.  Now,  he  still  has  to  get  50  plus  1 
percent  of  the  vote  to  get  his  increases  in.  So  what  he  can  do  is 
bargain  very  effectively.  Now  everjrthing  you  want,  you  need  two- 
thirds  of  a  vote.  And  even  we  disorganized  Democrats  can  screw 
you  up  on  that.  We  will  not  be  as  good  at  it  as  you  were  for  the 
last  6  years,  you  the  Republicans.  Even  we  can  occasionally  be  ef- 
fective in  denying  you  two-thirds  vote. 

The  point  is.  Why  do  we  need  to  do  this?  Why  do  we  need  to  en- 
shrine that  in  the  Constitution?  Where  if  you  allow  a  separate  en- 
rollment, this  power  still  shifts.  It  still  shifts.  You  still  need  a  two- 
thirds  vote.  You  need  a  supermajority  to  override  a  President's  veto 
of  a  particular  line,  but  what  you  don't  do  is  you  don't  enshrine 
that  principle  in  the  Constitution  in  case  it  doesn't  work,  it  is  a  bad 
idea. 

That  brings  me  to  the  very  last  point  I  wish  to  make  about  the 
proposal  that  I  support  with  Senators  Bradley  and  HoUings  and 
that  I  put  in  the  very  first  proposal  that  Matt  Mattingly  and  Gov- 
ernor Evans,  former  Senator  Evans  of  Washington,  both  Repub- 
licans, and  I  introduced.  That  is,  we  should  sunset  this. 

When  I  got  here  a  long  time  ago,  every  single  bill  I  have  ever 
introduced  that  called  for  any  permanent  change  in  the  way  we 
legislate  or  how  we  spend  our  money,  I  have  felt  very  strongly  that 
it  should  contain  two  provisions:  one,  the  concept  of  zero-based 
budgeting,  and  the  only  way  to  get  to  that  is,  in  fact,  to  sunset  all 
these  spending  programs.  Because  as  all  of  us  know,  if  we  put  in 
a  new  program,  we  create  a  new  constituency.  If  we  create  a  new 
constituency,  it  gets  awful  hard  to  knock  a  program  out  of  the  law 
that  is  in  the  law. 

Case  in  point,  HUD.  We  have  a  program  in  Delaware.  They  have 
this  thing  called  the  TOP  Program,  T-O-P,  Tenants  Opportunity 
Program.  Some  sharp  person,  a  woman  who  formerly  worked  for 
the  HUD  Department,  has  a  consulting  firm  down  here  called — I 
do  not  know  what  it  is  called,  the  name  of  the  company.  She  comes 
up  to  Wilmington,  DE,  goes  around  to  six  of  the  housing  projects 
that  HUD  funds  in  some  way.  She  convinces  these  tenants  that 
they  should  apply  for  this  program.  They  can  get  up  to  $100,000 
to  allow  them  to  train  people  within  the  housing  project  how  to  be 
entrepreneurs. 

She  writes  the  forms  well,  gets  the  applications  well.  Now 
600,000  bucks  is  coming  into  Delaware,  100,000  for  each  of  these 
six  units.  Guess  what  her  fee  is?  $365,000  of  the  $600,000.  And 
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guess  what?  Four  of  the  six  projects  that  are  getting  funded  for  job 
opportunities  are  senior  citizen  projects.  OK?  The  average  age  is 
71. 

Now,  I  go  out  and  I  say — I  block  the  money.  Stupid  people  at 
HUD.  Excuse  my  reference.  They  wonder  why  I  am  meddling.  They 
do  not  understand.  It  is  tax  dollars.  Tax  dollars. 

Now,  the  point  I  am  making  is  this:  They  think  the  only  thing 
I  am  mad  about  is  this  fee.  Well,  the  fee  just  points  out  how  ridicu- 
lous the  program  is.  But  I  am  opposed  to  the  program.  Now  my 
constituency,  which  is  basically  in  my  State,  the  black  community 
and  the  elderly  community,  my  constituency  is  on  my  doorstep:  Joe, 
how  can  you  do  this  to  us?  You  are  denying  us  this  money. 

Now  I  have  a  real  political  issue.  The  local  officials  representing 
those  constituencies  are  saying  Joe  is  doing  a  bad  thing  to  us.  I  am 
trying  to  get  rid  of  a  stupid  program  that  is  $24  million  nationwide. 
But  it  is  not  sunsetted.  It  is  in  there.  The  burden  is  on  us  to 
produce  enough  votes  to  get  rid  of  these  programs. 

If  this  creates  the  shift  in  the  balance  of  power  that  does  not 
make  it,  that  essentially  says  for  the  Congress  to  control  the  purse 
strings  or  the  tax  strings,  they  need  two-thirds  vote  in  each  of  the 
bodies  to  set  policy  and  that  turns  out  not  to  be  workable,  the  thing 
should  be  sunsetted. 

So  my  plea  to  you  all  is  this:  I  realize  my  friend  from  Illinois 
wants  to  go  down  as  a  Patrick  Henry,  too,  as  he  leaves,  being  the 
author  of  60  damn  constitutional  amendments.  You  know,  I  under- 
stand this  fervor  for  everybody  to  amend  the  Constitution  and  have 
their  name  on  it  or  whatever  the  reason  is.  But,  please,  this  is  not 
necessary.  We  can  try  this.  We  can  have  the  same  exact  effect.  We 
can  find  out  whether  Presidents  are  willing  to  put  their  pen  where 
their  mouth  is.  We  can  find  out  whether  Congresses  are  willing  to 
step  up  to  the  ball  by  giving  a  line-item  veto  legislatively  and 
sunsetting  it.  If  it  works,  reauthorize  it.  If  it  does  not  work,  get  rid 
of  it. 

So  I  plead  with  you,  we  have  enough  to  do  without  rewriting  his- 
tory, rewriting  the  intent  of  the  Founders,  or  how  and  why  Presi- 
dents say  they  want  a  line-item  veto.  My  friend  from  Illinois  knows 
better  than  I  do.  They  want  it  for  political  and  philosophic  reasons 
not  having  a  dam  thing  to  do  with  controlling  spending.  It  controls 
spending  the  way  they  want  to  control  spending,  but  not  the  bot- 
tom line.  And,  again,  I  challenge  anyone  to  tell  me  any  President 
through  his  term  where  he  has  over  the  period,  if  it  is  4  or  8  years, 
asked  for  less  money — less  money — in  balance  than  he  got.  They 
usually  ask  for  different  money.  And  that  is  what  I  thought  we 
were  supposed  to  do,  and  not  require  us  to  have  a  two-thirds  vote 
to  be  able  to  do  it. 

As  you  can  tell,  I  do  not  feel  strongly  about  this,  Mr.  Chairman. 
I  have  gone  beyond  what  I  should  have,  and  I  probably  should  have 
just  sat  up  there  and  done  this.  But  I  am  happy  to  answer  ques- 
tions or  get  out  of  your  hair,  because  we  are  going  to  have  plenty 
of  time  to  talk  about  this  on  the  committee,  whichever  you  prefer. 

Senator  Brown.  Senator,  you  have  made  some  very  thoughtful 
comments,  and  we  would  appreciate  it  if  you  are  willing  to  take  a 
few  questions. 

Senator  Biden.  Sure,  I  would  be  happy  to. 
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Senator  Brown.  First,  let  me  observe,  my  impression  with  the 
budget  process  is  that  while,  what  you  say  may  be  true  in  most 
years,  that  the  budget  adopted  by  Congress  compares  favorably 
with  the  budgets  recommended  by  Presidents  of  both  parties,  the 
meaningful  numbers  are  not  what  we  say  we  are  going  to  spend 
but  what  we  actually  spend.  What  we  actually  spend  is  signifi- 
cantly different  than  what  Congress  has  adopted  in  its  budgets 
over  the  years.  So  I  don't  think  simply  comparing  budgets  is  the 
full  answer.  I  think  the  more  meaningful  comparison  is  what  the 
White  House  has  recommended  in  the  way  of  spending  and  what 
Congress  has  actually  spent,  which,  unfortunately,  often  is  over 
their  own  budget. 

I  would  also  observe  in  the  last 

Senator  BiDEN.  Is  the  Senator  referring  to  entitlement  programs 
which  are  less  controllable?  I  am  not  sure  where  we 

Senator  Brown.  Yes,  I  think  part  of  it  falls  in  entitlement,  but 
my  impression  of  the  game  that  is  played  is  that  if  someone  will 
come  up  with  very  creative  estimates,  underestimate  the  amount 
the  entitlement  program  will  spend,  it  allows  them  to  increase  the 
amount  they  spend  in  discretionary  spending.  Then,  lo  and  behold, 
at  the  end  of  the  year  food  stamps,  for  example,  gets  a  supple- 
mental, and  obviously  a  supplemental  for  food  stamps  is  easy  to 
pass. 

So  the  gamesmanship,  at  least  in  my  view,  has  come  more  in  the 
way  of  creative  estimates 

Senator  BiDEN.  I  would  agree  with  that. 

Senator  Brown.  They  are  not  the  province  of  either  party.  I 
think  both  parties  have  been  very  creative  in  that  area  and  lacked 
integrity. 

Senator  BiDEN.  I  would  like  to  respond  to  that  one  point.  I  agree 
with  the  Senator's  assessment  of  how,  "the  game  has  been  played." 
I  ask  the  rhetorical  question.  Do  you  think  if  they  had  a  line-item 
veto  pen  the  President  is  going  to  veto  the  entitlement? 

Senator  Brown.  Probably  not. 

Senator  BiDEN.  Probably  not. 

Senator  Brown.  It  is  not  impossible,  but  perhaps  improbable. 

Senator  Biden.  Right. 

Senator  Brown.  The  other  thing  I  might  observe:  In  the  last  20 
years,  the  Presidents  have  recommended  $72,801,000,000  in  rescis- 
sions. Congress  has  only  approved  $22,878,000,000  in  rescissions, 
so  less  than  a  third  of  the  rescissions  that  have  been  proposed. 
That  does  not  mean  that  all  the  rescissions  they  proposed  were 
good,  but  it  does  mean  that  Presidents  have  been  more  enthusiastic 
about  rescissions  than  Congress  has. 

Senator  BiDEN.  Well,  if  I  can  respond  to  that.  Senator,  I  think 
that  is  absolutely  correct.  But  I  think  it  is  comparing  apples  and 
oranges.  What  has  happened  is  the  President  has  sent  a  budget 
that  was  larger  than  the  amount  of  money  that  included  the  rescis- 
sions. In  other  words,  if  there  were  $73  billion  in  rescissions  over 
that  period  of  time,  I  will  bet  my  life  that — well,  I  will  not  bet  my 
life.  I  will  bet  you  lunch  in  the  Senate  dining  room,  which  we  pay 
full  price  for,  I  want  to  make  clear 

Senator  Brown.  It  may  well  involve  your  life.  [Laughter.] 
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Senator  Biden.  Right.  That  could  involve  my  life.  That  the  total 
amount  of  spending  over  those  years  proposed  by  the  President,  in 
fact,  exceeded  the  $73  billion  he  asked  to  be  rescinded.  What  he 
asked  to  be  rescinded  was  money  rescissions  related  to  policy  dif- 
ferences that  were  reflected  in  the  congressional  budget  as  opposed 
to  his  budget,  not  total  spending  if  he  had  had  his  way.  That  is  the 
only  point  I  am  making. 

The  rescissions,  the  failure  of  the  Congress  to  go  along  with  the 
rescissions  has  usually  been  based  less  on  economic  grounds  than 
on  policy  grounds. 

Senator  Brown.  I  think  those  are  valid  points.  I  suspect  they 
vary  with  the  Presidents.  But  let  me  take  you  to  a  couple  questions 
here. 

First  of  all,  I  am  intrigued  with  your  concept  of  a  separate  enroll- 
ment. I  think  it  makes  a  lot  of  sense.  Are  you  willing  to  consider 
that  as  a  constitutional  amendment  or  your  thought  is  that  it  sole- 
ly should  be  considered  as  a  statute? 

Senator  Biden.  I  think  it  solely  should  be  considered  as  a  stat- 
ute, and  if,  in  fact,  the  Congress  in  its  creativity  finds  a  way  to 
avoid  applying  the  law  as  passed,  then  I  acknowledge  to  you  we 
must  look  beyond  that.  But  I  do  not  believe,  having  not,  to  the  best 
of  my  knowledge,  in  the  last  22  years,  tried  a  legislative  approach 
to  this,  writing  into  the  law  how  a  line-item  veto,  in  whatever  form 
it  takes,  should  be  put  in  place,  that  we  should  try  that  first.  I 
would  argue  that  that  is  as  likely  to  work  as  a  constitutional 
amendment  is  likely  to  work;  and  if  it  does  not  work,  we  have  an- 
other alternative. 

Senator  Brown.  You  don't  think  the  43  States  that  have  the  line- 
item  veto  or  a  form  of  the  line-item  veto  give  us  the  experience  fac- 
tor that  is  needed  to  evaluate  it? 

Senator  Biden.  Well,  no;  for  two  reasons.  One  is  this  same  de- 
bate we  have  on  the  balance  budget,  that  we  are  comparing  apples 
and  oranges.  The  States  have  very  different  processes,  and  some  of 
the  States — and  you  know  more  about  this  than  I  would.  Senator. 
I  don't  believe  all  of  them  have  it  written  into  their  constitution. 
Maybe  they  do,  but  I  suspect  as  many  States  have  it  legislatively 
ao  written  into  their  constitution. 

The  question  here  is  whether  it  works  or  does  not  work,  and  it 
seems  to  me  that  we  lose  nothing  by  writing  this  into  legislation. 
Number  one,  it  allows  us  to  pass  it  more  quickly  and  get  it  done. 
And,  number  two,  we  will  know  very  quickly  whether  or  not  it 
works. 

I  am  prepared  to  bet  that  it  will  work  in  terms  of  dealing  with — 
I  hope  I  do  not  offend  anybody — appropriating  money  for  the  Law- 
rence Welk  Museum  or  appropriating  money  for  a  tax  break  for  a 
company  that  resides  in  Congressman  Schmedlap's  district  in  such- 
and-such  a  State.  They  are  the  places  where  I  think  we  are  going 
to  find  the  line-item  veto  is  useful  and  will  save  us  billions  of  dol- 
lars. It  will  save  us  billions  of  dollars. 

I  do  not  think  we  are  going  to  find  by  the  implementation  of  a 
line-item  veto  that  it  is  going  to  have  the  ability  to  restructure  debt 
in  a  significant  way,  because,  again,  until  I  see  a  President  who  ac- 
tually submits  a  budget  that  is  balanced  and/or  is  lower  than  the 
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budget  that  the  Congress,  in  fact,  is  going  to  end  up  passing,  I  am 
a  skeptic. 

The  last  point  I  will  make  on  that,  Mr.  Chairman,  is  I  think  we 
are  going  to  get  the  balanced-budget  amendment.  You  know  I  have 
serious  trepidation  about  the  way  it  is  written.  We  debated  it  for 
several  days  in  here,  and  I  am  not  going  to  bore  you  with  my  rea- 
sons of  how  I  think  we  could  make  that  better.  But  I  believe  we 
are  going  to  get  that  passed  through  the  U.S.  Senate  and  through 
the  House  and  out  to  the  States. 

It  seems  to  me  that  if  that  is  in  place,  that  really  is  the  mecha- 
nism that  is  going  to  impact  on  the  macrofiscal  policy;  that  is,  the 
thing  that  creates  this  giant,  humongous  debt.  The  line-item  veto 
is  going  to  be  the  thing  that  allows  the  President  to  unroll  the  logs 
that  have  been  rolled  in  the  Congress,  to  say  to — I  support  the  Os- 
prey.  It  is  made  by  the  Boeing  Corporation.  It  is  a  regional  issue 
where  I  am  from.  Let's  assume  that  the  Osprey  does  not  warrant 
the  expenditure  of  those  dollars,  but  because  of  local  pressure  we 
are  pushing  it.  I  honestly  believe  that  is  not  the  case,  but  let's  as- 
sume that  was  my  motivation. 

The  President  can  come  in  with  a  line-item  pen  and  strike  out 
something  that  allows  you,  the  Senator  from  Colorado — and  you 
have  never  done  this,  but  it  allows  you  to  say,  OK,  I  am  not  going 
to  override  that  veto.  When  you  voted  with  me  the  first  time  be- 
cause I  said  to  you,  look,  I  need  help  on  the  Osprey  because  I  want 
to  continue  to  fund  your  free  water  or  your  cheap  water  out  in  Col- 
orado, so  I  will  vote  for  that,  you  vote  for  this. 

The  President's  pen  can  take  the  most  egregious  expenditures 
that  are  brought  about  as  a  consequence  of  our  internal  and  under- 
standable and,  by  design,  what  we  call  pork-barreling,  log-rolling, 
and  strike  out  the  more  egregious  pieces.  But  I  do  not  think  anyone 
thinks  that  it  is  going  to  be  the  thing  that  a  President  is  going  to 
sit  there,  had  he  or  she  the  line-item  veto,  and  say  I  am  now  going 
to  balance  the  budget,  and  here  is  how  I  am  going  to  balance  the 
budget. 

So  I  would  argue,  let's  give  the  budget  amendment — let's  not 
wait  on  the  line-item  veto.  Let's  pass  it  as  legislation.  And  let's  give 
the  constitutional  amendment  on  the  balanced  budget  the  oppor- 
tunity to  do  what  is  really  the  big  job,  because,  again,  I  am  sorry 
to  be  so  redundant,  Mr.  Chairman,  but  I  think  we  should  keep  our 
eye  on  the  ball.  What  is  it  realistic  to  expect  the  line-item  veto  to 
accomplish  either  in  a  constitutional  form  and/or  in  a  legislative 
form?  And  I  do  not  think  it  is  to  bring  the  budget  into  balance.  It 
is  to  eliminate  wasteful  spending,  eliminate  spending  that  is  tar- 
geted to  special  interests,  that  you  cannot  overcome  in  a  legislative 
body  but  the  President  or  the  Governor  can  with  the  stroke  of  a 
pen. 

Senator  Brown.  Senator  Simon? 

STATEMENT  OF  HON.  PAUL  SIMON,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  n^LINOIS 

Senator  SiMON.  I  thank  you. 

First,  this  is  the  first  meeting  we  have  had  of  our  subcommittee, 
and  let  me  just  say  that  I  think  the  Senate  and  the  country  are 
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going  to  be  well  served  by  Senator  Hank  Brown's  serving  as  chair 
of  this  subcommittee. 

Senator  BiDEN.  Are  you  saying  that  because  he  is  the  only  other 
one  than  you  that  announced  they  are  not  going  to  run  again?  Is 
that  why  you  are  saying  that? 

Senator  Simon.  I  respect  his  judgment. 

Senator  Biden.  I  happen  to  agree  with  you. 

Senator  Simon.  Let  me  just  comment  on  a  couple  of  things  that 
Senator  Biden  has  said.  First,  I  agree  that  we  ought  to  try  the  leg- 
islative route.  I  think  there  is  some  question  whether  the  legisla- 
tive route  is  going  to  be  upheld  ultimately,  and  so  I  think  some  dis- 
cussion of  the  constitutional  route  is  in  order.  We  will  hear  more 
from  the  Assistant  Attorney  General  on  that. 

Second,  you  mentioned  the  balance  of  power.  I  do  not  think  there 
is  any  question;  it  does  shift  the  balance  of  power  a  little.  I  would 
favor,  when  we  get  to  the  point  of  marking-up,  what  I  will  favor 
is  having  51  votes  that  can  override  this  particular  line-item  veto. 

Senator  Biden.  Senator,  that  would  make  me  rethink  my  posi- 
tion more  positively  if  that  were  the  case. 

Senator  Simon.  But  what  it  does  do  is  to  give  the  President  the 
authority  to  force  us  to  vote  so  that,  to  use  an  illustration  that  you 
used,  the  Lawrence  Welk  birthplace,  frankly,  could  not  survive  a 
vote  on  the  floor  of  the  Senate.  And  at  the  sametime,  we  could  not 
just — what  we  do  now — I  am  sure  you  have  not  done  this,  but  I 
have  done  this  and  Hank  Brown  and  Russ  Feingold — Jon  Kyi  is  too 
new  here  to  have  done  this  yet.  But  we  look  around  for — ^you  know, 
I  have  a  very  practical  illustration.  The  State  librarian  in  Illinois 
made  a  technical  error,  and  we  were  about  to  lose  $11  million  for 
the  libraries  in  Illinois.  I  look  around  for  a  bill  I  know  the  Presi- 
dent has  to  sign,  and  I  get  my  amendment  on  it  for  my  libraries. 

Under  the  line-item  veto  that  I  would  prefer,  the  President  could 
veto  that,  and  I  would  have  to  get  51  votes  in  the  Senate.  And  it 
is  a  similar  majority  in  the  House.  But,  frankly,  if  I  cannot  get 
them,  I  should  not  be  able  to  get  that  $11  million  for  the  State  of 
Illinois. 

Senator  Biden.  I  agree. 

Senator  Simon.  I  also  believe  that  we  should  give  the  same  kind 
of  51  majority  authority  to  the  President  not  only  to  line-item  veto 
but  to  reduce  an  appropriation,  because  it  may  well  be  that  the 
President  will  look  at  the  Justice  Department  and  he  will  say  As- 
sistant Attorneys  General  are  badly  overpaid,  we  are  going  to  re- 
duce this  item  by  5  percent,  or  2  percent,  or  whatever.  I  think  it 
is  a  mechanism  to  get  a  hold  of  this  thing  more  effectively.  But, 
again,  a  51-vote  majority  of  the  House  and  the  Senate  could  over- 
ride that,  but  the  President  would  have  the  ability  to  force  us  to 
a  vote. 

Then,  finally,  I  think  you  are  correct  in  describing  the  macro  and 
micro  situation.  The  balanced-budget  amendment  will  force  us  to 
look  at  the  macropicture,  and  we  need  that.  With  the  line-item 
veto,  contrary  to  a  lot  of  expectations,  we  are  going  to  save  a  little 
money.  I  should  not  say  "a  little." 

Senator  Biden.  We  are  going  to  save  money. 

Senator  Simon.  We  are  going  to  save  money,  but  nowhere  near 
the  amount  that  is  needed  to  balance  the  budget.  We  cannot  bal- 
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ance  the  budget  with  a  line-item  veto  or  the  reduction  abiUty  that 
I  suggest.  But  it  does  give  the  President  the  authority  to  exercise 
some  fiscal  discipHne  that  we  need  in  the  Federal  Government. 
That  is  kind  of  where  I  am. 

Senator  Biden.  Senator,  I  came  to  the  Senate  four  years  after 
Lyndon  Johnson  had  departed  the  scene.  There  were  a  lot  of  Sen- 
ators at  the  time  that  I  arrived  who  had  worked  with  L)aidon  John- 
son as  a  Senator  and  as  President.  I  think  history  will  dem- 
onstrate— and  at  least  the  lore  at  the  time  was  overwhelming — that 
if  I  disagreed  with  the  President,  if  this  were  President  Johnson, 
and  I  have  such  a  strong  disagreement  with  this  administration  on 
Bosnia,  for  example,  and  I  have  been  such  a  thorn  in  their  side  on 
Bosnia — if  that  were  Johnson  instead  of  Clinton  and  he  had  a  line- 
item  veto,  I  would  be  willing  to  bet  anything  that  the  Dover  Air 
Force  Base  would  not — not  figuratively.  The  Dover  Air  Force  Base, 
that  everyone  in  the  military  thinks  even  after  the  Base  Closure 
Commission  stuff  is  essential  because  of  the  airlift  capacity  located 
on  the  east  coast,  I  will  bet  my  life  a  bunch  of  it  would  end  up  in 
South  Carolina.  I  will  bet  my  life  the  remainder  would  end  up  in 
New  Jersey.  I  will  bet  my  life  that  the  additional  expenditures  they 
put  in  to  increase  the  runway,  the  millions  of  dollars  they  put  in 
would  not  go. 

That  was  the  experience.  So  let's  everybody  not  forget  this.  We 
now  have  Presidents  who  are  viewed  as  not  being  vindictive  or  not 
strong  enough  or  weak  or  to  weak,  but  we  will  have  another  Ljrn- 
don  Johnson  down  the  road.  We  will  have  another  Franklin  Roo- 
sevelt or  Richard  Nixon  in  the  heydays.  And  I  want  to  promise  you 
that  if  there  is  a  line-item  veto  and  it  requires  a  two-thirds  over- 
ride and  you  are  a  bad  boy  or  a  bad  girl,  say  good-bye  to  the  thing 
that  is  not  pork  but  that  everyone  else  in  the  outfit  thinks  is  nec- 
essary. And  I  take  the  example  of  the  Dover  Air  Force  Base  be- 
cause the  entire  way  in  which  we  fund  our  bases  and  keep  them 
open  are  different. 

Now,  we  have  this  Base  Closure  Commission.  Hardly  anybody 
thinks  we  are  making  those  decisions  based  upon  political  clout.  If 
it  were  political  clout,  when  we  had  a  Democratic  President  and 
Democratic  chairmen  of  the  Armed  Services  Committee  in  the 
House  and  the  Senate  and  one  of  them  from  California,  they  would 
have  been  able  to  keep  open  the  base  in  San  Francisco,  or  in  Cali- 
fornia, with  Dellums  as  chairman.  It  was  not  done.  But  I  promise 
you,  there  will  come  another  Lyndon  Johnson,  and  beware  if  you 
disagree  with  him  on  policy. 

Senator  Brown.  Thank  you.  Senator. 

Senator  Kyi? 

STATEMENT  OF  HON.  JON  KYL,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  ARIZONA 

Senator  Kyl.  Thank  you,  Mr.  Chairman.  Let  me  just  express  a 
couple  views,  and  if  our  colleague  would  like  to  respond,  I  would 
appreciate  his  thoughts. 

I  agree.  We  all  understand  that  we  are  talking  here  perhaps  in 
terms  of  tens  of  billions  of  dollars  rather  than  hundreds  of  billions 
of  dollars.  We  also  appreciate  that  some  form  of  a  balanced-budget 
amendment  is  important  because  of  accountability.  People  are  frus- 
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trated  by  the  lack  of  accountability.  They  cannot  quite  put  their 
finger  on  who  is  to  blame  for  what;  they  feel  they  have  lost  control 
of  the  levers  of  the  power  of  their  own  government,  and  it  is  their 
government.  So  that  which  returns  accountability  to  the  system 
generally  is  a  good  thing,  and  the  line-item  veto  would  do  that. 

All  Presidents  claim  that  they  do  not  have  very  much  power.  If 
you  ask  them,  they  have  a  lot  of  people  under  them,  but  nobody 
marching  to  their  orders;  and  particularly  now  without  the  im- 
poundment authority,  to  some  extent  there  are  in  domestic  cases 
some  points  to  be  made  for  that. 

The  Senator  makes  a  good  point,  about  the  potential  for  retribu- 
tion, and  that  is  the  key  argument  against  a  two-thirds  require- 
ment rather  than  the  51-percent  requirement.  And  it  is  a  legiti- 
mate argument.  On  balance,  the  arguments  for  the  proposition, 
however,  outweigh  this  argument  against  it. 

First  of  all,  you  want  that  accountability,  and  the  two-thirds 
would  certainly  provide  the  accountability.  In  the  case  where  you 
have  a  President  who  abuses  the  power,  it  is  hard  for  me  to  believe 
that  the  Senate,  for  example,  would  let  the  President  get  away 
with  that.  If  it  is  clearly  a  case  that  the  Dover  Base  has  been  sup- 
ported in  the  past  and  the  President  was  using  that  as  a  threat  or 
as  retribution,  it  seems  to  me  that  the  Congress  would  want  to  re- 
tain its  power  to  prevent  that  kind  of  retribution. 

This  is  a  judgment  call.  Nobody  can  predict  exactly  how  it  would 
happen  one  way  or  the  other.  But  if  you  believe  that  the  system 
is  sufficiently  broken  that  it  needs  some  shaking  up,  you  are  will- 
ing to  take  a  little  bit  bigger  risk.  Perhaps  is  the  difference  be- 
tween me  and  our  witness  here. 

Finally,  the  thing  that  pushes  me  to  the  point  of  supporting  the 
two-thirds  requirement  is  that  in  my  opinion  it  was  the  original  in- 
tent of  the  Framers.  Of  course,  we  will  never  know.  But  you  can 
certainly  argue  that  the  veto  language  in  the  Constitution  was  in- 
tended by  the  Framers  to  apply  to  anything.  If  you  look  at  the  kind 
of  legislation  that  came  before  the  President  at  that  time  or  that 
was  contemplated  to  come  before  him,  it  was  not  the  huge  kinds 
of  bills  that  we  have  today  but,  rather,  specific  items.  And  you  had 
Presidents  paying  attention  to  very  small  items  in  the  budget  at 
that  point. 

My  belief  is  that  probably  the  Framers  today  would  tell  us  that 
they  thought  the  President  had  that  two-third  veto  authority. 
Again,  we  have  the  ability  now  to  fine-tune  it  the  way  we  think  it 
ought  to  be,  but  that  is  one  of  the  reasons  why  I  support  that  par- 
ticular type  of  a  constitutional  amendment. 

Senator  Biden.  Let  me  respond  very  briefly,  Mr.  Chairman.  One, 
accountability,  I  would  suggest,  Senator,  is  accomplished  by  51  per- 
cent as  well  as  two-thirds.  Accountability  means — my  father  has  an 
expression  from  the  time  I  was  a  kid,  and  maybe  it  is  because  I 
was  the  oldest  of  the  four  kids.  You  have  all  had  similar  experi- 
ences, I  suspect.  My  father  used  to  say,  "I  like  to  know  who  is  in 
charge  so  I  know  who  to  nail  when  things  go  wrong."  It  is  real 
basic.  It  is  accountability. 

Accountability,  I  would  argue,  is  accomplished  by  51  percent,  be- 
cause you  have  to  step  up  on  the  line  and  vote  and  everybody 
would  be  there,  as  well  as  by  two-thirds.  I  think  the  argument  is 
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accountability  versus  isolation.  It  is  very  easy  in  this  body  to  iso- 
late a  single  member.  The  idea  of  whether  or  not  they  cut  a  pro- 
gram, a  particular  dam  in  Colorado  or  a  bridge  over  the  Chesa- 
peake and  Delaware  Canal  in  Delaware  is  not  something  that  most 
people  are  going  to  rally  around  if  you  pick  off  people  one  or  two 
at  a  time  unless  it  creates  a  party  issue;  that  is,  you  rally  a  whole 
party  one  way  or  the  other. 

And  so  I  have  found  that  most  people  have  enough  trouble  keep- 
ing their  constituencies  alive  and  well  without  picking  a  fight  with 
a  President  over  whether  or  not  Biden  lost  a  bridge  in  Delaware 
or  a  runway  in  Dover.  My  hope  is  we  would  find  new  Congress  per- 
sons having  differing  views,  but  I  would  argue  the  history  of  this 
place  for  the  last  200  years  has  reflected  more  my  view  of  how 
human  nature  functions  in  the  legislative  body  than  the  other. 

The  third  point  is  risk.  I  do  not  think  the  risk  is  necessary.  If 
I  turn  out  to  be  wrong,  you  can  correct.  If  I  turn  out  to  be  right, 
then  we  did  something  that  did  not  further  fill  up  the  Constitution. 
And  I  think  the  intent  of  the  Framers — I  always  wonder  why — and, 
interestingly,  a  kid  wrote  a  paper  for  me,  Mr.  Chairman,  a  very 
good  paper.  As  a  matter  of  fact,  I  will  bring  it  in  and  show  it  to 
you.  It  is  on  why  the  President  has  this  authority  already.  And  I 
asked  him,  I  said,  "If  he  already  has  the  authority  and  you  are  so 
certain,  I  wonder" — and  this  is  not  a  legal  question,  and  it  is  a  bit 
unfair — "why  no  President  has  ever  challenged  it."  Why  hasn't  anv 
President  in  all  this  time  ever  line-item  vetoed  something  and  said, 
"Take  me  to  court"? 

Now,  maybe  it  is  the  practical  political  consequence  of  that.  I  do 
not  think  there  is  any  court  case.  There  may  be.  I  do  not  know  of 
any  case — now,  impoundment  has  occurred  and  we  have  gone  to 
court  on  that.  But  in  terms  of  literally  talking  about  a  line-item 
veto,  taking  a  specific  item  out  and  not  saying  we  are  overspending 
or  we  are  impounding,  but  saying  I  do  not  want  this  in  the  first 
place;  this  bill  we  are  about  to  pass,  I  am  not  going  to  fund  this 
thing.  I  am  not  for  it. 

What  Presidents  have  done  with  impoundment  is  they  have 
passed  the  bill  into  law  and  then  decided  not  to  spend  the  money. 
That  is  a  different  issue.  The  result  is  the  same,  but  a  different 
issue. 

At  any  rate,  I  am  talking  too  much  here. 

Senator  Brown.  Senator  Feingold? 

STATEMENT  OF  HON.  RUSSELL  D.  FEINGOLD,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  WISCONSIN 

Senator  Feingold.  Thank  you,  Mr.  Chairman. 

First  of  all,  let  me  say  I  am  delighted  to  be  a  member  of  the  sub- 
committee. I  have  worked  very  closely  with  both  the  chairman  and 
the  ranking  member  and  have  enjoyed  that  experience  in  other 
contexts.  It  is  certainly  off  to  a  fast  start,  this  subcommittee. 

Mr.  Chairman,  this  issue  of  the  line-item  veto  is  what  I  have 
called  for  years  the  trilogy.  You  cannot  go  to  a  Rotary  Club  or  an 
Optimist  Club  without  in  the  question  time  being  asked  about 
three  things:  a  balanced-budget  amendment,  term  limits,  and  the 
line-item  veto.  In  fact,  I  think  these  really  were  the  precursors  of 
the  Republican  Contract. 
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But  it  so  happens,  even  though  I  am  opposed  to  the  other  two, 
cleanly  and  clearly,  this  one  I  keep  an  open  mind  on.  This  one,  the 
line-item  veto,  I  think  for  many  of  the  reasons  that  Senator  Biden 
has  outlined,  could  well  make  some  sense  if  it  is  done  right. 

I  am  very  glad  that  everyone  here  has  been  candid,  and  I  think 
we  need  to  be  candid  with  the  American  people  that  this  is  not  the 
solution  to  the  deficit  problem.  I  think  at  some  of  those  Rotary 
Clubs  people  do  think  that.  It  is  our  responsibility  to  identify  just 
how  this  fits  in  with  some  of  the  other  ideas. 

But  I  think  it  could  be  helpful  if  we  had  some  form  of  a  line-item 
veto.  In  Wisconsin  I  served  in  the  State  senate  for  10  years,  and 
there  were  times  when  I  saw  our  constitutional  line-item  veto  work 
well.  There  was  a  Republican  State  senator,  as  it  happened,  who 
did  not  participate  really  in  the  budget  process,  but  at  the  end  of 
the  process — he  came  from  a  town  called  Bear  Creek — he  would  in- 
sist for  him  to  vote  for  the  budget  with  the  Democrats  he  needed 
a  bridge  in  Bear  Creek.  So  they  would  give  him  the  bridge.  We 
would  get  the  budget  passed,  and  then  the  Governor  would  take  it 
out,  and  everything  was  fine.  That  should  not  have  been  in  there, 
because  we  had  a  Transportation  Projects  Commission  that  was 
supposed  to  prevent  this  kind  of  log-rolling  or  pork  stuff.  So  I  al- 
ways thought  that  having  the  ability  to  take  that  kind  of  item  out 
was  a  good  thing. 

On  the  other  hand,  we  have  seen  the  most  serious  abuse  I  think 
of  the  line  veto  in  Wisconsin  of  anywhere  in  the  country.  Our  line- 
item  veto  has  been  interpreted  in  a  very  extreme  way  to  allow  the 
Governor  to  do  more  than  just  line  things  out.  Our  Gk)vemor — 
when  I  say  that,  not  just  the  current  Governor,  although  he  has 
been  the  most  active  in  this  regard — our  governors  have  used  the 
manipulation  of  language  and  numbers  and  letters  and  other  tech- 
niques to  increase  spending  using  the  line-item  veto,  without  the 
possibility  of  legislative  review,  without  a  two-thirds  vote,  to  create 
new  spending  programs,  to  create  new  jobs,  to  repeal  legislation 
that  had  been  passed  and  signed  by  previous  legislatures  and  gov- 
ernors. 

It  is  a  very  long  list  that  has  led  to  years  and  years  of  litigation. 
In  fact,  we  even  passed  a  constitutional  amendment  to  limit  its 
abuse.  In  Wisconsin,  we  have  a  referendum  system  for  amend- 
ments to  our  constitution,  and  a  referendum  was  used  to  actually 
override  something  that  was  called  the  **Vanna  White  veto,"  which 
was  striking  individual  letters  in  order  to  create  whole  new  mean- 
ings that  were  never  intended  in  the  first  place. 

So  we  have  seen  the  bad  side  of  the  line-item  veto.  We  have  not 
got  into  this  question,  but  as  we  do,  I  think  we  examine  the  prob- 
lems that  have  come  in  defining  just  exactly  what  can  the  Presi- 
dent do  with  all  the  numbers  and  letters  and  concepts  and  whether 
he  can  merge  them  together  to  create  entirely  new  things  that 
would  then  be  subject  to  this  very  extreme  two-thirds  hurdle.  Mr. 
Chairman,  that  is  one  concern. 

The  other  is  one  that  has  been  addressed  very  well  by  Senator 
Simon  and  Senator  Biden.  I  am  delighted  to  hear  their  more  posi- 
tive response  to  the  idea  of  the  50  percent  plus  one  vote  rule.  That 
would  make  a  great  deal  of  a  difference  to  me,  if  I  knew  that  we 
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are  not  going  to  create  this  extremely  high  hurdle,  almost  impos- 
sible hurdle  in  most  cases  of  getting  two-thirds. 

The  other  aspect  of  that  that  I  would  suggest  is  whether  or  not 
that  vote,  a  two-thirds  vote  or  I  would  hope  a  50  percent  plus  one 
vote,  automatically  comes  up.  I  would  hope  that  it  would.  I  would 
hope  if  the  President  has  vetoed  something,  that  you  have  gone 
that  far,  you  have  gotten  it  down  to  the  President,  that  any  mem- 
ber has  a  right  to  have  that  item  up  for  a  vote,  that  the  majority 
leader  could  not  prevent  you  from  doing  that. 

I  think  in  many,  many  cases,  as  you  have  all  indicated,  the  truth 
is  a  lot  of  these  provisions  have  only  one  vote  in  favor,  so  it  will 
not  be  any  great  harm  if  it  comes  up.  It  is  only  an  item  for  a  per- 
son's district  and  it  probably  would  not  get  that  kind  of  support. 

So  those  are  my  comments.  My  question  would  be,  if  we  had  the 
50  percent  plus  one  rule,  would  you  be  more  positive  toward  a  con- 
stitutional amendment? 

Senator  Biden.  I  would,  Senator.  Again,  I  break  this  out,  as  I 
said — and  Senator  Kyi  was  not  here  when  I  stated  it — I  am  for  a 
line-item  veto.  I  may  not  be  the  first  one  to  have  introduced  the 
line-item  veto,  but  I,  in  a  bipartisan  way  with  two  of  my  Repub- 
lican colleagues  in  the  Senate,  one  characterized  a  very  conserv- 
ative Senator  from  Georgia  and  the  other  a  moderate  Republican 
from  the  State  of  Washington,  Evans  and  Mattingly,  we  pushed 
this  line-item  veto  idea.  So  I  am  for  it. 

I  divide  the  issue  into  two  pieces:  One,  whether  we  go  constitu- 
tional amendment  or  legislative  route,  and  then  what  form  either 
one  of  them  takes,  how  they  function.  On  the  scope  of  how  they 
best  function,  I  am  very  much  impressed  with  the  point  made  by 
the  Senator  from  Illinois  that  we  deal  with  the  balance  of  power 
shift  by  having  less  than  an  override  requirement. 

If  you  tell  me  I  do  not  have  the  votes  and  we  are  going  to  get 
a  constitutional  amendment,  I  strongly  favor  that.  I  do  not  think 
it  is  necessary,  though,  to  put  it  in  the  Constitution.  But  whatever 
form  it  takes,  especially  if  it  is  a  constitutional  amendment,  I 
would  be  much  more  inclined  to  be  supportive  of  it  or  not  oppose 
it  with  the  vehemence  that  I  otherwise  would — not  that  that  makes 
a  lot  of  difference,  quite  frankly — if  it  did  not  have  the  fundamental 
shift  in  the  balance  of  power  that  occurs  as  a  consequence  of  sajdng 
every  tax  item,  every  tax  expenditure  and  every  direct  expenditure 
could  theoretically  require  the  people's  house  and  the  directly  elect- 
ed folks  who  were  designed  to  have  control,  that  the  Founders  de- 
signed the  document  to  keep  control  closer  to  the  people  move  to 
a  requirement  of  a  two-thirds  vote  to  get  an5rthing  done,  tax  ex- 
penditure or  direct  expenditure. 

So  I  think  that  would  be  a  serious,  serious  mistake  for  us,  and 
it  would  be.  Senator  Kyi,  who  is  on  top  and  who  is  on  the  bottom. 
If  I  have  got  a  Democratic  Congress  and  a  Democratic  President, 
I  agree  I  am  going  to  love  it.  If  I  have  got  a  Republican  President 
and  a  Democratic  Congress,  I  am  not  going  to  be  crazy  about  it. 
It  comes  down  then  to  power,  pure  power,  and  I  do  not  think  that 
is  what  the  Constitution  was  designed  to  do.  It  was  designed  to 
limit  the  concentration  of  power,  not  enhance  it. 

Senator  Brown.  I  want  to  thank  the  Senator  for  his  very  helpful 
testimony. 
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Senator  BiDEN.  Thank  you  for  the  time.  I  am  flattered  that  you 
gave  me  this  much  time. 

Senator  Brown.  I  think  the  committee  has  enjoyed  it.  I  would 
make  one  observation.  We  have  been  pretty  tough  on  Presidents, 
and  I  think  justifiably  so.  But  my  recollection  is  that  Gerald  Ford 
does  have  a  record  in  this  area  that  is  distinctly  different  than  oth- 
ers. 

Senator  BiDEN.  That  is  absolutely  correct,  and  I  would  take  Ford 
back  right  away.  If  you  all  want  to  bring  Ford  back,  I  am  for  him. 
[Laughter.] 

Senator  Brown.  Give  us  a  minute  to  think  about  that. 

Senator  Biden.  I  do  not  think  the  speaker  would  be  real  crazy 
about  Ford  being  President. 

Senator  Brown.  The  committee  is  fortunate  to  have  with  us  a 
distinguished  former  member  of  the  House  of  Representatives  who 
has  gone  on  to  serve  as  Grovemor  of  his  State.  Carroll  Campbell  is 
thought  of  in  the  House,  particularly  on  the  Ways  and  Means  Com- 
mittee, as  not  only  one  of  the  brightest  members  of  that  body,  but 
one  of  its  most  effective  members,  and  he  has  carried  on  that  tradi- 
tion of  service  in  South  Carolina,  as  this  committee  has  already 
heard  the  warm  comments  from  the  senior  Senator  from  South 
Carolina  about  their  Governor. 

Governor  Campbell,  we  appreciate  your  coming  and  we  look  for- 
ward to  your  comments  on  the  line-item  veto. 

STATEMENT  OF  CARROLL  CAMPBELL,  FORMER  GOVERNOR, 
STATE  OF  SOUTH  CAROLINA 

Mr.  Campbell.  Thank  you  very  much.  Senator.  I  am  delighted 
to  be  here. 

I  am  sorry  I  missed  our  senior  Senator's  testimony.  I  am  always 
glad  to  be  in  his  company.  I  have  been  in  it  a  longtime.  He  is  a 
dear  friend,  as  you  well  know,  and  I  certainly  am  pleased  to  be 
here. 

I  wanted  to  take  just  a  moment  or  two,  in  listening  to  the  other 
testimony,  to  deviate  just  a  little  bit  from  the  thought.  The  thought 
in  a  line-item  veto  is  essentially  accountability.  We  talk  about 
power,  but  it  is  accountability,  and  accountability  is  essentially  to 
the  people  that  elect  us.  Those  are  the  constituents  who  pay  the 
taxes.  Those  are  the  constituents  that  have  to  live  with  the  law. 

Second,  most  of  the  States  do  not  have  anything  like  the  type  of 
power  that  Senator  Feingold  mentioned  a  while  ago.  Most  of  us 
have  a  line-item  veto  that  deals  with  appropriations  expenditures. 
We  cannot  change  letters.  Our  constitutions  do  not  do  that.  Our 
constitution  of  1868  has  had  the  line-item  veto  intact  for  a  long- 
time, with  no  real  changes  in  it.  So  we  do  not  have  that  specific 
power. 

We  can  take  items  out  of  appropriations  bills.  That  means  that 
you  can  take  an  entire  item  out  or  you  can  take  a  dollar  figure  out. 
Some  States  have  the  power  to  reduce  a  little  bit  the  appropriation 
to  get  it  more  in  balance,  to  bring  it  into  the  balance  the  way  the 
executive  has  to  look  at  it. 

Politically  speaking,  having  served  in  the  State  house  and  Senate 
and  Congress  and  as  Governor,  politically  speaking,  it  is  tough. 
Sometimes  there  is  a  hot  item  that  comes  along  that  everybody 
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knows  should  not  be  in  there,  but  they  vote  for  it  anyhow,  because 
pohtically  it  is  expedient,  and  sometimes  you  have  to  have  the  ex- 
ecutive branch  to  take  it  out.  Somebody  has  to  be  the  bad  guy 
sometimes.  So,  from  a  political  standpoint,  there  are  benefits  that 
enure  to  the  legislative  branch. 

Now,  when  I  went  in,  I  did  use  the  line-item  veto  quite  a  bit.  My 
State  was  beginning  to  overspend.  Project  had  been  added  that 
were  not  needed.  I  talked  and  consulted  with  legislators  about  this. 
I  think  you  will  find  that  there  is  a  consultation  process  that  will 
grow  out  of  the  executive  having  a  line-item  veto  and  that  they  will 
discuss  it  in  advance  or  even  the  fact  as  to  how  something  could 
better  be  done  that  could  be  accommodated  in  a  budget. 

I  used  it  in  the  first  appropriations  bill,  because  it  was  a  packed 
bill.  We  looked  at  all  the  items  that  were  put  in  the  appropriations 
bills  in  the  conference  committees,  in  free  conference  committees, 
with  no  vote  in  the  House  or  the  Senate  that  would  have  blown  us 
out  of  the  water. 

I  voted  272  items  out  of  the  first  bill.  Instead  of  ranting  and  rav- 
ing, the  members  of  the  General  Assembly  came  down,  the  leaders 
did  and  said  thank  you,  you  have  got  us  out  of  a  box,  because  it 
had  been  thrown  in,  there  is  one  vote  on  the  conference  report,  one 
vote,  no  matter  what  is  in  there,  a  member  cannot  change  it,  and 
you  vote  it  up  or  down.  So  you  have  no  chance  to  register  yourself 
or  your  feeling  against  a  particular  dollar  item  that  happens  to  be 
in  there.  So  there  is  an  accountability  factor  that  is  built  in  with 
the  line-item  veto. 

Line-item  vetoes  are  especially  important  when  the  constitution 
also  requires  a  balanced  budget.  We  have  balanced  budgets  in  the 
State.  We  have  to  meet  those  balanced  budgets.  In  the  State  of 
South  Carolina,  in  consultation  with  the  General  Assembly  after 
determining  that  I  would  veto,  when  necessary,  we  have  not  had 
a  general  tax  increase  since  1987,  and  we  are  running  surpluses 
and  we  are  funding  everything. 

But  what  did  we  take  out?  We  vetoed  out  a  number  of  agencies 
that  every  legislator  aid  we  do  not  know  how  they  got  there,  they 
just  grow  in  little  empires  out  there.  But  none  of  them  wanted  to 
take  it  on  to  try  to  take  them  out,  so  we  vetoed  them,  overwhelm- 
ingly sustained,  80-90  percent  vote  to  sustain.  But  they  were  the 
bad  guys  and  we  were  able  to  do  some  things  collectively. 

That  is  the  way  it  really  needs  to  work.  But  the  testimony  that 
is  used  a  punishment  tool,  I  have  never  seen  it  that  way.  I  have 
never  seen  anybody  particularly  knock  out  something  out  of  pun- 
ishment. You  have  used  it  in  the  Executive  to  try  to  reach  a  bal- 
ance, and  generally  the  one  thing  the  executive  branch  is  worried 
about  is  the  balance  on  the  budget  itself,  because  they  have  to  look 
at  it. 

In  this  country,  I  think  it  certainly  needs  to  be  looked  at.  It  is 
not  going  to  balance  it  by  itself,  but  it  brings  some  discipline  and 
it  stops  the  unfettered  growth  that  you  might  have  by  items  that 
are  not  voted  on  by  the  Congress  of  the  United  States,  except  in 
part  of  large  bills,  and  we  all  understand  those. 

You  can  eliminate  new  programs  sometimes.  Sometimes  there  is 
an  extraneous  program  that  is  added  in  because  it  is  nice  to  have. 
Everybody  is  nice  to  somebody  and  it  gets  into  a  bill.  But  you  know 
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it  is  going  to  blow  you  out  of  the  water  or  it  duplicates  something 
that  is  already  happening,  and  you  have  the  ability  to  deal  with 
those  things  as  they  come  in. 

You  can  eliminate  taxes.  It  will  require  by  a  line-item  veto  that 
there  be  a  clear  vote  on  certain  taxes.  Now,  there  is  no  question 
about  it,  I  do  not  think  anybody  should  obiect  to  a  clear  vote  on 
a  tax  increase  that  happens  to  have  been  aaded  into  the  middle  of 
a  bill  somewhere  that  never  had  a  vote  that  came  out  of  a  con- 
ference committee  that  is  going  to  affect  the  lives  of  the  people  of 
this  country  or  the  businesses  of  this  Nation  or  anybody  else.  Those 
items  ought  to  be  voted  on,  and  I  think  they  ought  to  be  voted  on 
and  are  voted  on  in  the  States,  and  we  require  them  in  most 
States,  and  I  think  that  the  Congress  of  the  United  States  should 
also. 

As  I  said,  this  is  not  something  that  is  used  over  zealously.  Be- 
cause once  it  is  established  that  the  executive  will  veto,  ordinarily 
this  consultation  develops  early  on,  and  that  is  if  we  fund  X  project 
at  $10  billion  as  we  think  it  ought  to  be,  what  are  vour  feelings 
on  a  veto?  It  may  well  be  that  the  executive  thinks  this  project  is 
excellent,  but  I  do  not  think  we  can  afford  to  in  this  budget  because 
of  other  needs  to  fund  it  for  more  than  $6.5  billion,  and  you  will 
generally  reach  an  accommodation,  because  that  is  the  balance  of 
power  again  coming  into  play,  but  it  is  also  the  accommodation. 

There  has  to  be  a  certain  amount  of  comity  in  this  whole  process. 
We  are  the  people  that  really  have  to  work  together  in  the  end.  In 
spite  of  partisan  wranglings,  in  spite  of  differences  between  the 
House  and  the  Senate,  we  are  still  doing  the  people's  business  and 
we  are  still  trying  to  do  it.  So  is  the  executive,  whether  they  be  a 
Democrat  or  a  Republican,  and  in  one  day  maybe  even  an  Inde- 
pendent. It  does  not  make  any  difference.  They  are  elected  for  that. 

Let  me  go  back  to  the  powers,  not  powers  only  to  strike  a  line 
or  a  section  of  an  appropriation.  We  cannot  change  words.  I  cannot 
change  letters,  and  most  governors  cannot.  But  44  States  do  have 
a  line-item  veto  that  they  can  use  specifically  in  our  way,  and  very 
few — I  think  Wisconsin  is  probably  the  exception  and  probably  the 
only  real  exception  that  I  am  aware  of  to  this,  and  that  has  to  do 
with  the  language  of  the  constitution  of  Wisconsin  that  allowed 
that  court  case.  Our  constitutions  do  not  allow  that  particular  item. 

The  legislature  sometimes  will  try  to  limit  a  governor's  ability  to 
veto  by  packing  budgetary  items  and  make  it  more  difficult  for  the 
executive.  So  the  legislature  can  make  it  very  politically  difficult 
for  the  executive.  But  sometimes  those  items  are  vetoed  as  being 
too  busy  and  an  item  or  two  are  agreed  upon  and  it  is  put  back 
in.  It  is  the  process. 

Where  a  President  has  taken  a  particular  stand  against  taxes,  it 
is  an  accountability  measure.  It  goes  to  their  desk  and  they  have 
stood  up  and  said  we  are  against  taxes  and  they  will  not  veto  a 
tax  increase,  it  is  a  credibility  measure.  And  if  it  is  a  situation 
where  Members  of  Congress  have  said  we  are  against  tax  in- 
creases, but  we  vote  for  an  omnibus  bill  that  raises  $30  billion 
worth  of  taxes,  which  is  sometimes  lost,  the  fact  is  they  could  come 
back  and  have  to  vote  on  that.  And  the  fact  is  that  the  people  that 
sent  them  here  will  get  to  see  that  vote,  and  the  question  of  wheth- 
er that  matter  was  important  enough  to  pass  will  be  by  clear  vote. 
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Now,  in  most  of  the  States  we  have  a  two-thirds,  because  that 
is  in  our  general  constitution,  just  Hke  the  Constitution  of  the  Unit- 
ed States  is  on  a  general  override.  So  most  of  us  have  a  two-thirds. 
I  have  rarely  had  a  veto,  either  you  have  got  overwhelming  support 
on  the  veto  or  the  support  was  not  there.  It  is  one  of  those  things. 
Rarelv  have  I  ever  had  a  veto  that  we  won  by  one  vote  or  anything 
like  that. 

I  think  that  may  be  overstated  just  a  little  bit,  but  let  me  go  back 
to  the  basics  of  the  thing  again:  Number  one,  it  is  accountability; 
number  two,  it  does  bring  discipline  to  a  process,  and  the  executive 
branch  has  to  step  up  to  the  plate  and  they  have  to  be  held  ac- 
countable. 

If  they  ware  punitive  in  that  action,  if  a  President  were  punitive 
in  that  action,  then  that  President  would  have  an  awful  lot  of  ter- 
rible publicity,  just  like  a  governor  would.  Do  not  think  that  the 
media  and  the  opponents  of  that  would  not  rake  them  over  the 
coals  for  being  specifically  partisan,  either  individually  or  politi- 
cally, and  that  would  be  tough  for  them  to  handle. 

Presidents  and  governors  are  politicians,  too,  and  they  under- 
stand public  image  and  they  will  be  very  careful  with  it.  There  may 
be  the  exception,  as  Senator  Biden  said,  that  comes  along.  I  do  not 
think  it  would  ever  become  the  rule. 

Senator  Brown.  Thank  you.  Governor. 

I  have  two  questions.  First,  do  you  possess  the  power  to  reduce 
expenditures,  not  just  veto  them? 

Mr.  Campbell.  I  do  not,  but  some  States  do.  Our  constitution 
does  not  do  that.  I  cannot  just  reduce  the  items.  I  have  to  eliminate 
the  entire  line.  Other  States  have  found  that  they  can  have  a  lim- 
ited reduction  and  balance  a  bill  better  with  that.  I  have  never  had 
that  power  and  never  been  able  to  use  it.  There  were  times  that 
I  thought  that  it  would  have  been  a  better  way  to  go. 

Senator  Brown.  The  second  question:  You  are  very  familiar  with 
a  number  of  things  that  are  included  in  legislation  as  offsets,  that 
is  we  will  have  a  new  tax  cut  that  is  offset  by  a  tax  increase  some- 
where else  or  we  will  have  a  new  program  that  is  paid  for  by  elimi- 
nation of  another  program.  The  ability  to  provide  a  line-item  veto 
thus  gives  the  executive  the  ability  to  pick  and  choose,  that  is  take 
the  new  program,  but  veto  the  elimination  of  the  old  program,  or 
take  the  new  spending,  but  eliminate  the  pay  for  aspect  of  it.  Has 
this  arisen?  Do  you  see  it  as  a  problem? 

Mr.  Campbell.  Not  from  the  tradeoff  of  the  programs,  I  have  not 
seen  that.  But  I  have  seen  where  spending  was  eliminated  for  a 
program  that  came  along  in  which  there  was  disagreement  or  on 
which  in  fact  there  was  an  overspending  in  the  total  budget  and 
a  decision  had  to  be  made  on  priorities  of  what  to  reduce  to  bring 
a  budget  down  to  the  balance  level  that  we  have  to  bring  it  to,  and 
you  do  make  those  decisions. 

But  where  a  program  is  transferring  money,  it  depends  on  how 
it  is  written.  Senator,  as  to  whether  it  is  a  direct  appropriation  or 
a  tax.  We  can  eliminate  a  direct  appropriation.  We  cannot  change 
legislative  language  in  any  manner.  So  if  you  have  got  language 
trading  a  program  where  there  is  a  neutral  situation  in  the  dollars 
and  the  dollars  do  not  affect,  it  would  be  a  very  gray  area  to  deal 
with  for  us.  I  have  not  dealt  with  that  and  I  have  not  had  to. 
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Senator  Brown.  Thank  you. 

Senator  Simon? 

Senator  Simon.  Thank  you. 

It  is  a  pleasure  to  have  you  here.  I  had  the  privilege  of  serving 
in  the  House  with  Governor  Campbell. 

You  mentioned  something  that  is  of  interest  to  me.  We  have  been 
focusing  on  spending  authority.  But  in  fact  also  what  happens  is 
we  will  get  a  bill,  Elementary  and  Secondary  Education  act,  it  is 
a  huge  bill  and  we  may  authorize  some  new  program.  Senator 
Feingold  comes  around  and  says  to  each  of  us,  you  know,  here  is 
a  great  program  and  it  really  is  important  to  me,  and  we  authorize 
something  that  maybe  even  a  majority  of  us  do  not  really  think 
makes  much  sense,  but  out  of  friendship  to  Russ  Feingold  we  get 
it  in  there. 

You  have  the  authority,  as  I  understand  it,  to  veto  that,  also.  Is 
that  correct? 

Mr.  Campbell.  If  there  are  dollars  involved.  I  can  veto  the  pro- 
gram if  it  is  free-standing.  If  it  is  part  of  a  main  bill,  the  authoriza- 
tion can  be  there  in  a  bill  and  I  cannot  change  the  legislative  lan- 
guage of  authorization,  if  somebody  comes  in.  I  can  only  take  taxes 
and  spending.  I  can  only  take  the  dollar  figures  that  we  deal  with. 

Now,  in  many  instances,  as  you  know,  in  an  omnibus  type  bill, 
and  we  get  them  in  ours  where  maybe  our  budget  bill  is  an  omni- 
bus budget  bill,  there  will  be  an  awful  lot  of  legislative  items  added 
to  it.  I  can  take  those  out  as  a  total  item.  I  cannot  change  them, 
but  I  can  take  them  out. 

Senator  Simon.  You  mentioned  conferences,  and  there  is  no  ques- 
tion, some  of  the  great  abuses  take  place  around  here  and  in  State 
legislative  bodies  in  conferences.  So  if  we  add  the  Feingold  provi- 
sion as  a  separate  item,  you  can  take  that  separate  item  out? 

Mr.  Campbell.  Out  of  that  appropriations  bill,  and  then  there 
could  be  a  free-standing  vote  on  that  item. 

Senator  Simon.  But  only  on  an  appropriations  bill? 

Mr.  Campbell.  That  is  correct. 

Senator  Simon.  What  would  you  guess  during  your  years  as  Grov- 
emor,  what  was  the  percentage  of  reduction  that  you  got  through 
your  line-item  veto  authority? 

Mr.  Campbell.  It  was  rather  low.  Do  you  mean  of  our  total  budg- 
et you  are  talking  about? 

Senator  Simon.  Yes. 

Mr.  Campbell.  It  was  rather  low.  Where  we  would  veto  in  a 
budget  now  that  is  around  $4  billion,  we  would  be  vetoing  in  the 
$15  million  or  $20  million  range,  where  you  are  going  to  be  dealing 
with  a  trillion  dollars  and  you  are  going  to  be  dealing  in  the  $1.5 
and  $10  billion  range.  So,  relatively  speaking,  it  is  small,  but  it 
does  do  a  couple  of  things. 

That  is,  where  there  is  a  program  added  on  that  is  going  to  grow 
out  of  proportion,  and  you  all  know  it  will,  it  does  give  you  the  abil- 
ity to  stop  some  things  on  the  front  end.  It  gives  you  the  ability 
to  pare  back  some  programs,  if  there  is  an  appropriation  that  is  too 
great.  All  of  those  items  are  there  and  it  is  a  good  discipline.  It  is 
not  a  panacea  to  cure  all  problems,  but  it  does  let  us  bring  those 
budgets  down  when  we  are  operating  against  a  mark  and  then  our 
revenue  estimates,  for  instance,  fall. 
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Let  me  point  this  out:  In  addition  to  this,  this  is  a  power  that 
we  have — I  do  not  know  if  all  States  have  it,  but  some  governors 
do.  If  there  is  a  projected  shortfall  in  revenue  not  having  anything 
to  do  with  the  line-item  veto,  we  can  reduce  the  budget  by  a  certain 
percentage,  but  it  is  across-the-board  reductions  in  order  to  make 
sure  we  do  not  break  the  budget. 

Senator  SiMON.  Thank  you. 

Senator  Brown.  Senator  Kyi? 

Senator  Kyl.  Governor  Campbell,  it  is  always  great  to  see  you, 
and  I  really  appreciate  your  testimony.  You  put  some  very  practical 
experience  before  us  which  is  very  helpful. 

Three  specific  points  or  questions:  You  made  a  very  good  point, 
by  sajdng  that,  as  a  practical  matter,  sometimes  someone  has  to  be 
the  bad  guy.  The  legislatives  often  feel  compelled  to  vote  for  popu- 
lar items.  But  as  the  executive  you  have  the  ability  to  say  no,  we 
just  cannot  do  that,  and  then  that  veto  is  not  overridden. 

My  first  question  is,  is  that  an  argument  really  for  the  two-thirds 
requirement,  as  opposed  to  51  percent?  I  think  you  heard  Senator 
Biden  testify  that  he  liked  the  51  percent  requirement.  But  if  that 
is  all  you  had,  then  it  might  be  very  hard  for  these  people  to  avoid 
a  second  time  voting  for  the  popular,  but  irresponsible  position, 
would  it  not?  So  the  problem  would  not  be  solved. 

Mr.  Campbell.  Senator,  there  is  no  question  but  two-thirds 
brings  a  greater  discipline  to  the  system,  because  then  if  some  ex- 
traneous item  is  stuck  in,  it  is  going  to  have  to  be  accepted  by  a 
supermajority  of  the  body  that  takes  it  up.  There  is  an  argument 
obviously  for  that,  that  that  is  the  balance  of  power.  That  was  real- 
ly written  in  our  constitution  and  the  Federal  Constitution  and 
most  State  constitutions  when  it  comes  to  general  vetoes,  and  so 
that  is  a  precedent  that  has  been  there  in  most  instances. 

However,  I  would  point  out  that  there  is  some  discipline  that 
comes  just  from  having  the  matter  sent  back  for  a  clear  vote,  and 
I  would  not  abandon  that.  I  favor  the  two-thirds.  I  think  it  brings 
more  discipline  to  the  process.  I  would  not  abandon  the  process  if 
I  did  not  get  the  two-thirds,  but  I  would  try  to  stay  with  it. 

Senator  Kyl.  That  is  precisely  my  position,  as  well.  Thank  you. 

The  second  point  you  made  was  really  in  support  of  what  I  was 
arguing  with  Senator  Biden,  that  a  petty  use  of  the  line-item  veto 
could  generate  extraordinaryly  bad  publicity.  I  would  see  that  as 
very  rare — the  same  point  you  made. 

Third,  a  very  good  point  that  I  frankly  had  not  really  focused  on, 
but  could  probably  be  a  lot  like  our  great  defensive  weapons  that 
we  have  never  had  to  use,  thank  God,  but  are  there  for  deterrence. 
You  say  that  consultation  results  just  because  you  have  the  author- 
ity, and  so  you  can  really  sit  down  with  folks  and  work  things  out 
in  advance,  and  you  find  that  to  be  a  fairly  common  experience. 

Mr.  Campbell.  After  we  went  through  the  first  round  of  vetoes 
when  I  went  in  as  Governor,  the  conference  committees  would  gen- 
erally come  down  and  consult  and  say,  listen,  these  items  are  in 
there  and  we  have  got  some  disagreement  between  ourselves  as  to 
whether  they  ought  to  be  in  or  not  and  are  rather  contentious,  are 
you  going  to  veto  them  if  we  leave  them  in?  If  I  say  yes,  I  get  them 
off  the  hook  a  lot  of  times  that  way,  yes,  I  am  going  to  veto  them 


27 

if  you  leave  them  in,  and  then  they  can  tell  whoever  stuck  it  in 
there,  look,  they  are  going  to  veto  this  thing  if  you  leave  it  in. 

More  often,  it  is  a  dollar  amount  that  is  in  dispute,  not  just  the 
particular  item.  Most  of  the  time  they  will  come  down  and  ask.  Or 
if  there  is  language  in  the  bill  that  I  find  objectionable  while  it  is 
going  through  the  process — in  our  legislature,  we  had  a  lot  of  con- 
sultation— I  would  say,  look,  if  you  do  not  change  that  language, 
when  it  gets  to  me  I  will  have  to  veto  it,  let  us  work  on  the  lan- 
guage that  we  have,  and  it  works  out  pretty  well. 

I  want  to  go  back  to  another  point  that  you  said,  and  that  was 
about  the  vindictiveness  of  an  executive.  I  worked  with  the  State 
senate  down  there,  and  an  independent  Senator  is  very  powerful 
and  he  sure  can  do  a  lot  to  the  executive  in  the  process.  It  is  a  two- 
way  street,  and  I  think  we  understand  that,  and  it  does  not  be- 
hoove either  one  to  get  into  that  type  of  standoff,  even  though  we 
do  see  it  from  time  to  time  in  our  total  process. 

I  think  you  will  find  that  that  will  be  a  rarity.  It  will  happen. 
There  will  be  the  blocking,  the  filibuster  by  a  group,  there  will  be 
somebody  putting  a  hold  on  an  appointment  in  the  Senate  that  a 
President  wants.  There  is  a  two-way  street  here,  and  I  do  not  think 
you  ought  to  say  that  only  the  executive  would  have  a  chance  to 
do  it.  But  it  does  not  behoove  either  one  of  them  to  get  into  that. 
I  think  you  will  find  that  the  system  itself  will  encourage  a  little 
more  consultation. 

Senator  Kyl.  May  I  ask  one  final  question  as  a  follow-up  to  Sen- 
ator Simon's  question?  I  am  not  sure  that  I  am  going  to  get  at  what 
he  was  getting  at:  The  difference  between  appropriations  and  au- 
thorizations. You  have  the  ability  to  veto  a  number,  a  dollar 
amount  in  an  appropriations  bill.  Do  you  have  the  ability  to  veto 
a  dollar  amount  in  an  authorization? 

Mr.  Campbell.  No,  because  we  operate  a  little  different,  and  I 
do  not  specifically  have  it. 

Senator  Kyl.  You  do  not  operate  that  way. 

Mr.  Campbell.  However,  our  appropriation  and  our  authoriza- 
tion are  oftentimes  together  and  I  can  strike  out  an  authorization. 
For  instance,  let  us  say  they  are  combined  and  it  would  be  a  per- 
manent section  of  law  attached  to  what  we  call  an  annual  appro- 
priation. Let  us  say  that  you  attach  to  the  permanent  section  that 
you  wanted  to  build  the  ABC  monument  to  watermelon  growers.  I 
like  watermelon  growers,  though  I  ought  not  say  that. 

You  know,  when  you  wanted  to  build  this  great  big  monument, 
so  you  put  a  little  line  in  there  that  authorized  it  in  the  back  and 
put  the  money  over  in  the  front.  I  can  knock  the  authorization  off" 
of  the  appropriations  bill  where  they  are  attached.  The  difference 
here  is  the  process  of  the  authorization  separate  from  the  appro- 
priation, and  that  is  a  question  that  you  would  have  to  weigh.  Mine 
are  together  in  that  instance. 

Senator  Kyl.  Thank  you  very  much. 

Senator  Brown.  Senator  Feingold? 

Senator  Feingold.  Thank  you,  Mr.  Chairman. 

Thank  you,  Grovernor,  for  sharing  your  experience  in  your  State. 
My  concerns  are  in  part  because  we  have  this  extreme  line-item 
veto  in  Wisconsin.  We  want  the  members  of  the  committee  to  know 
it  is  not  because  the  language  of  the  constitution  said  that  these 
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things  should  be  allowed.  The  language  of  the  constitution  looks 
fairly  reasonable,  and  the  Supreme  Court  of  Wisconsin  gave  this 
expansive  meaning  to  it. 

So  prior  to  1990,  we  had  allowed  governors  to  veto  appropria- 
tions bills  in  whole  or  in  part,  but  this  language  was  interpreted 
to  allow  these  other  items  that  I  mentioned,  also  apparently  in  con- 
trast to  your  system.  Any  part  of  an  appropriations  bill  is  fair 
game,  not  just  an  appropriations,  and  so  we  have  one  huge  bill 
every  2  years,  the  budget,  and  everything  in  there  is  potentially  eli- 
gible. That  also  is  your 

Mr.  Campbell.  That  big  bill  where  it  has  got  everj^hing  added 
into  it  like  that,  everything  in  that  bill  by  item  is  an  item  veto,  yes, 
sir. 

Senator  Feengold.  I  regret  that  our  Governor  Tommy  Thompson 
cannot  be  here  today,  because  he  had  hoped  to  testify  last  week, 
and  I  wanted  to  ask  him  about  whether  he  was  recommending  the 
Wisconsin  version  for  the  national  level.  Governor  Thompson  likes 
to  say  that  he  has  vetoed  1,500  items  and  they  have  never  been 
overridden.  You  can  regard  that  as  good  news  or  bad  news.  I  have 
a  sense  that  it  is  not  likely  that  all  of  the  1,500  ideas  were  bad. 

So  it  may  be  a  sign  of  what  exactly  two-thirds  means,  if  we  have 
a  system  that  is  based  on  two-thirds,  rather  than  50  percent.  For 
that  reason,  I  would  just  like  to  ask  you  a  couple  of  questions,  not 
about  what  your  system  actually  has,  but  what  you  think  would  be 
a  good  idea  for  a  presidential  veto. 

I  would  just  add  one  other  point.  What  would  happen  if  you  have 
a  provision  with  a  requirement  and  funding  and  you  just  take  out 
the  funding?  Does  that  then  make  it  an  unfunded  mandate?  And 
what  does  that  mean  in  terms  of  the  legislation  that  we  are  pass- 
ing now?  How  would  we  avoid  that  problem? 

Mr.  Campbell.  Any  funding  we  can  deal  with.  In  an  omnibus 
bill,  which  is  our  budget  bill,  which  will  carry  lots  of  legislative 
items  with  it,  I  can  knock  out  the  funding  and  the  authorization. 
I  can  leave  the  authorization.  It  is  not  a  mandate  in  most  instances 
that  we  have.  Mandates  are  anathema  to  most  of  us  and  we  try 
not  to  pass  them  along,  even  though  sometimes  we  have  to. 

Senator  Feingold.  But  there  would  be  nothing  that  would  pre- 
vent it  from  being  a  mandate  and  you  are  just  knocking  out  the 
funding? 

Mr.  Campbell.  If  you  put  in  a  piece  of  legislation,  for  instance, 
that  every  county  in  your  State  shall  spend  another  $40,000  on  X 
projects,  and  then  go  over  here  and  stick  the  money  in  for  it,  I 
knock  them  both  out.  As  a  practical  matter,  they  have  to  go  out. 
If  I  do  not  knock  them  out,  then  you  run  into  the  mandate  ques- 
tion. But  we  knock  them  out.  I  never  have  faced  it  where  I  had  a 
mandate  come  through  and  left  that  and  also  took  the  money  out. 

Senator  Feingold.  Let  me  ask  you  a  few  questions  about  exactly 
how  this  works.  Would  you  oppose  the  President  having  the  power 
to  veto  individual  letters  from  words  to  create  new  words? 

Mr.  Campbell.  Yes. 

Senator  Feingold.  Should  the  President  have  the  authority  to 
veto  words  from  sentences  and  whole  sentences,  to  rewrite  entire 
sections  of  bills? 
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Mr.  Campbell.  I  do  not  have  that  authority  and  it  worries  me. 
For  instance,  you  could  take  the  word  "not"  out  of  a  sentence  and 
make  it  read  totally  different,  and  I  do  not  think  that  is  what  we 
are  intending  to  do.  I  do  not  think  that  is  what  you  are  intending 
to  do  here,  either. 

Senator  Feingold.  I  appreciate  that.  Should  the  President  be 
able  to  create  new  spending  programs  through  partial  veto  author- 
ity? 

Mr.  Campbell.  I  do  not  think  that  the  executive  can  legislate  in 
creating  new  spending  programs  without  the  powers  that  you  have 
just  said.  The  language  that  would  be  written  would  have  to  be 
written  by  the  legislature  and  would  have  to  have  passed.  A  Presi- 
dent, if  he  cannot  change  letters  and  he  cannot  change  words,  real- 
ly I  do  not  think  would  have  any  power  to  redirect  funds  on  that 
basis  under  this  line-item  veto. 

Senator  Feingold.  But  as  a  matter  of  policy,  you  would  not  sup- 
port the  governor  being  able  to  do  that? 

Mr.  Campbell.  No,  I  do  not  think  the  legislative  process — ^bear 
in  mind,  I  have  been  a  longtime  legislator — the  legislative  process 
works.  The  executive  has  a  check  on  some  of  it  and  has  some  au- 
thority. I  am  not  trying  to  change  the  authority  to  give  a  President 
the  right  to  draft  law.  I  am  trying  to  deal  with  the  items  that  are 
put  into  the  bills  that  will  cause  the  expenditures  to  go  up  and/or 
have  the  direct  appropriation  of  expenditures. 

Senator  Feingold.  To  be  clear,  I  am  not  suggesting  at  all  that 
you  support  these  items.  With  10  years  of  this  experience 

Mr.  Campbell.  You  and  I  both  were  State  legislators. 

Senator  Feingold.  Exactly.  As  early  in  the  process  as  possible, 
I  want  to  establish  that  these  are  not  some  of  the  things  we  are 
trying  to  achieve.  I  assume  you  would  make  the  same  response 
with  regard  to  using  partial  veto  authority  to  increase  taxes,  you 
would  be  opposed  to? 

Mr.  Campbell.  You  cannot  veto  anything  to  increase  taxes. 

Senator  Feingold.  It  is  hard  to  imagine,  I  am  sure,  but  it  has 
happened. 

Mr.  Campbell.  In  your  State,  In  mine,  I  cannot  partially  veto 
anj^hing  like  that.  I  have  to  take  it  out.  I  cannot  see  where  an  abil- 
ity to  reduce  a  line  by  a  certain  amount  would  affect  the  tax  side 
of  it.  I  do  not  think  that  you  could  raise  it  that  way.  If  you  do  not 
have  any  authority  to  raise  a  line  and  could  only  reduce  it  on  an 
appropriation  or  you  do  not  have  any  authority  to  raise  anything, 
you  can  only  knock  out  an  item,  I  do  not  think  you  run  a  risk 
there. 

Senator  Feingold.  Again,  this  was  only  because  of  the  extreme 
ability  to  play  with  words  and  letters. 

Mr.  Campbell.  Yes. 

Senator  Feingold.  Mr.  Chairman,  just  one  more  question. 

Another  experience  we  had  was  where  the  governor  was  able  to 
veto  or  get  rid  of  a  program  that  had  been  enacted  by  a  prior  legis- 
lature and  signed  by  a  prior  governor.  Would  you  support  the  abil- 
ity to  do  that? 

Mr.  Campbell.  Yes,  sir. 

Senator  Feingold.  In  other  words,  the  legislature  had  not  acted 
on  it. 
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Mr.  Campbell.  Circumstances  change.  I  will  give  you  an  exam- 
ple of  that.  In  our  State,  we  had  two  duplicate  programs  and  one 
of  them  was  called  Family  Farm  Authority,  and  the  other  one  was 
a  rural  assistance  authority,  and  they  were  very  much  overlapping. 
They  were  both  created  before  I  got  there. 

My  question  was  what  does  this  program  do  that  the  other  one 
does  not.  Everybody  said,  oh,  well,  it  does  this  and  that,  and  it  did 
exactly  the  same  thing.  They  were  absolutely  just  the  same  pro- 
gram. So  I  vetoed  out  the  Family  Farm  Authority.  We  actually 
transferred  some  of  their  duties  which  were  very  minimally  dif- 
ferent over  to  the  other  one,  and  it  was  sustained  in  the  legisla- 
ture. 

Two  years  later,  I  went  back  and  posed  a  question  publicly:  Do 
you  know  which  agency  is  gone  from  our  government?  Nobody 
knew.  Nobody  knew.  That  is  an  extreme  example.  Yes,  there  are 
times  that  you  might  have  duplication  where  you  need  to  pull  out 
certain  things,  and  you  might  do  that  if  it  is  in  the  course  of  the 
appropriations  process.  They  are  minor.  I  mean  they  are  not  going 
to  nave  a  huge  agency  or  anything,  but  there  are  certain  programs 
that  are  very  duplicative  that  you  can  deal  with.  I  have  only  done 
this  twice. 

The  other  one  that  I  vetoed  out  was  the  film  office  of  my  State. 
The  reason  I  vetoed  it  out  was  very  simple.  It  used  to  be  a  part 
of  the  Department  of  Commerce,  and  somebody  built  a  fiefdom  over 
there  ana  got  the  legislature  to  move  it  out  and  they  started  dupli- 
cating what  was  being  done  already  at  that  time  under  what  was 
our  Development  Board  of  our  State,  and  they  were  building  a  lit- 
tle fiefdom  over  there.  We  had  a  divided  house.  I  just  cut  off  one 
of  the  rooms  of  the  house  and  put  it  back  together.  It  works  much 
better  now.  I  just  give  you  a  couple  practical  examples  on  it. 

Senator  Feingold.  Thank  you  for  your  answers,  Grovemor. 

Mr.  Campbell.  Thank  you. 

Senator  Brown.  The  Senator  from  Ohio. 

Senator  DeWine.  Governor,  it  is  good  to  see  you. 

Mr.  Campbell.  It  is  good  to  see  you. 

Senator  DeWine.  You  have  had  extensive  experience  on  the  leg- 
islative side  and  extensive  experience  now  on  the  executive  side.  As 
you  look  at  the  different  proposals  with  regard  to  the  line-item 
veto,  I  wonder  if  you  would  kind  of  back  off  it  a  little  bit  and  ana- 
lyze it  from  an  historical  point  of  view. 

During  the  history  of  this  country,  we  have  had  different  periods 
of  time  when  the  executive  seemed  to  have  more  power  than  the 
Congress  and  vice  versa.  There  have  been  a  lot  of  articles  recently 
indicating  that  maybe  a  shift  is  taking  place.  What  practical  effect 
do  you  think  this  type  amendment  would  have  on  that  power, 
based  on  your  own  experience  both  in  the  legislative  and  the  execu- 
tive? 

Mr.  Campbell.  I  think  it  is  going  to  give  the  executive  some 
power  to  help  discipline  the  process  from  the  standpoint  of  spend- 
ing alone.  I  am  not  talking  about  the  writing  of  legislation  now.  I 
think  that  it  is  going  to  bring  some  accountability  to  the  system 
that  can  be  seen  by  the  public  who  pay  the  taxes,  because  items 
that  go  into  law  that  the  executive  branch  feels  strongly  enough 
abut  will  have  to  be  pulled  out  and  voted  on  in  clear  sight  of  every- 
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body  in  America.  I  think  that  is  the  type  of  discipline  that  comes 
to  the  process.  That  is  from  a  practical  standpoint. 

I  think  that  it  also  encourages,  as  I  said  earlier,  more  of  a  con- 
sultation process  on  items  that  are  being  proposed  to  go  in  to  spend 
money,  and  so  the  administration  either  in  my  State  or  here  in 
Washington  and  their  people  have  a  chance  to  make  their  case  for 
something  going  in  with  the  committees  and  reach  an  accord,  un- 
derstanding that  there  are  some  things  that  are  in  controversy. 

For  instance,  let  us  say  we  have  a  program  that  the  legislature 
felt  very  strongly  about,  but  the  administration  objected  to  only  one 
little  small  part  of  it,  but  felt  so  strongly  they  might  veto  the  whole 
program  because  of  that,  and  you  worked  it  out  in  advance  and  you 
accomplish  what  you  attempted  to  accomplish.  That  is  the  give  and 
take  of  the  system  coming  into  play.  So  I  think  that  this  line-item 
veto  essentially  encourages  that  type  of  action  more  than  discour- 
ages the  consultation. 

Mr.  DeWine.  I  have  always  assumed  that,  if  we  had  a  line-item 
veto,  there  would  be  some  items  that  the  President  or  the  executive 
would  veto,  that  might  not  even  get  two  votes  or  three  votes  in  the 
legislature  on  their  own,  but  because  they  are  incorporated  in  a 
major  bill,  they  are  passed.  But  if  you  actually  pulled  them  out — 
vetoed  them  and  sent  them  back — they  would  not  get  any  votes.  I 
do  not  know  what  your  experience  has  been  in  that  regard. 

Mr.  Campbell.  I  think  you  are  absolutely  right.  I  can  tell  you 
right  now  that  in  our  legislature  there  are  things  that  have  come 
out  in  bills  and  the  legislature  has  howled  because  they  did  not  re- 
alize something  was  in  a  bill,  I  mean  an  overwhelming  majority  of 
them.  I  can  also  tell  you — and  I  hate  to  say  this,  but  it  is  true — 
I  can  tell  you  that  there  are  things  that  have  gone  into  law  in  the 
Congress  of  the  United  States  and  never  passed  a  committee  that 
were  written  in  there  by  staff,  changed  words  and  put  them  in. 

There  is  a  protection  here  for  the  members  for  things  that  were 
stuck  in  the  middle  of  an  omnibus  bill.  If  you  do  not  think  so,  go 
back  over  and  look  at  the  last  tax  bill  or  two  that  have  gone 
through,  and  there  are  items  that  nobody  admits  they  ever  voted 
on  or  ever  put  in. 

So  I  think  that  we  need  to  understand  that  there  is  a  discipline 
section  here  that  protects  you  from  some  others,  other  than  your 
elected  officials. 

Senator  DeWine.  But  the  overall  question  that  I  had  at  the  be- 
ginning in  regard  to  the  balance  of  power,  that  does  not  bother 
you?  You  do  not  see  any  major  shift  coming  from  that? 

Mr.  Campbell.  There  is  not  any  major  shift.  The  President's  bal- 
ance of  power,  if  you  have  a  very  strong  President  that  has  devel- 
oped a  high  rating  in  the  country,  then  it  is  going  to  bring  some 
power  to  the  presidency  just  by  public  opinion,  and  that  is  not  lost 
on  the  Members  of  the  Congress  or  State  legislators  or  governors. 

On  the  other  hand,  if  you  have  a  President  that  begins  to  have 
some  problems,  then  you  will  see  generally  a  shift  in  the  power. 
Not  that  there  is  an  actual  shift,  it  is  just  in  the  reaction  of  the 

Eeople  as  they  deal  with  those  individuals.  The  President  has  the 
ul^  pulpit.  It  is  a  powerful  tool.  A  governor  in  his  State  has  the 
bully  pulpit.  It  is  a  powerful  tool.  So  they  have  some  power  there. 
But  if  they  ever  fall  on  hard  times,  that  never  rescues  them. 
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Senator  DeWine.  Thank  you. 

Senator  Brown.  Senator  Simon? 

Senator  SiMON.  Just  a  comment,  and  this  has  nothing  to  do  with 
the  current  testimony.  Under  the  jurisdiction  of  the  Judiciary  Com- 
mittee, of  course,  are  antitrust  laws.  In  your  new  role.  Governor, 
I  would  hope  that  the  insurance  industry  might  review  McCarren- 
Ferguson.  For  those  of  you  who  may  not  have  followed  this,  this 
is  a  substantial  exemption  from  the  antitrust  laws  for  the  insur- 
ance industry. 

My  experience  is  that  most  insurance  companies  do  not  abuse 
this  at  all.  There  are  some  abuses.  With  the  exception  of  the  insur- 
ance industry,  everyone  says  we  ought  to  change  the  law.  I  can  re- 
member Ed  Meese  sitting  where  you  are  sitting  right  now  coming 
in  and  testifying  that  we  ought  to  repeal  McCarren-Ferguson.  I  do 
not  favor  outright  repeal.  For  example,  I  think  risk  information, 
the  insurance  industry  ought  to  be  able  to  share. 

But  there  is  a  tendency  for  the  pendulum  to  go  from  one  extreme 
to  the  other,  and  I  think  it  would  be  a  very  healthy  thing  if  the 
insurance  industry  itself  got  together  and  said,  let  us  face  it,  there 
are  occasional  abuses  and  here  is  how  we  would  like  to  see 
McCarren-Ferguson  modified.  I  just  pass  that  along.  I  do  not  ask 
you  to  comment  on  it  here  now,  but  if  you  can  reflect  on  that,  I 
would  appreciate  it. 

Mr.  Campbell.  I  appreciate  it,  Senator,  and  I  will  take  it  as  a 
statement,  rather  than  a  question,  because  I  am  not  prepared  to 
testify  on  that  at  this  time  in  this  hearing.  I  would  love  to  discuss 
it  sometime  in  the  future. 

Senator  SiMON.  Thank  you. 

Senator  Brown.  Governor,  we  appreciate  your  testimony  very 
much.  I  could  not  help  but  reflect  that  you  commented  on  some  of 
the  things  that  end  up  in  statutes,  our  joint  experience  on  Ways 
and  Means.  I  had  the  pleasure  of  taking  what  I  guess  was  your 
seat  when  you  left  Ways  and  Means.  I  remember  offering  an 
amendment  on  master  limited  partnerships  that  was  adopted  by 
the  committee,  but  when  written  up  by  the  staff,  it  purveyed  the 
opposite  meaning  of  what  the  committee  had  adopted,  and  the  only 
consolation  of  that  process  was  that  when  the  administration  draft- 
ed regulations,  they  drafted  regulations  that  had  exactly  the  oppo- 
site meaning  of  the  statute.  So  your  point  is  well  taken. 

Mr.  Campbell.  Those  things  do  happen. 

Senator  Brown.  Thank  you. 

Mr.  Campbell.  Thank  you  very  much. 

Senator  Brown.  We  are  fortunate  to  have  the  Assistant  Attorney 
General,  Office  of  Legal  Counsel,  Walter  Bellinger  here.  Walter  has 
become  a  frequent  visitor  and  we  greatly  appreciate  his  advice  and 
counsel  as  we  go  through  these  deliberations. 

Senator  Kyl.  Mr.  Chairman,  might  I  have  the  Chairman's  indul- 
gence in  mentioning  to  Mr.  Bellinger  that  in  about  5  minutes  I  will 
have  to  leave.  It  is  no  reflection  on  your  testimony. 

Mr.  Bellinger.  Thank  you,  Senator  Kyl. 
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Mr.  Bellinger.  Mr.  Chairman,  as  you  know,  the  President 
strongly  supports  line-item  veto  authority  and  would  like  to  see  a 
strong  Dill  enacted  by  Congress  and  sent  to  his  desk  as  soon  as  pos- 
sible. I  am  pleased  to  be  here  to  work  with  you  in  analyzing  and 
developing  a  meaningful  proposal. 

As  I  sat  here  this  morning,  I  could  not  help  but  be  quite  struck 
by  the  fact  that  I  believe  that  I  know  what  Senator  Simon  and  Sen- 
ator Feingold  and  Senator  Biden  and  perhaps  the  Chairman — there 
is  one  of  the  proposals  that  I  think  you  are  really  gravitating  to- 
wards where  you  all  were  discussing,  and  that  happens  to  be  S.  14, 
and  I  will  jump  right  to  that  without  necessarily  endorsing  it.  The 
President  would  like  a  strong  bill,  and  there  are  several  versions. 

I  thought  I  would  just  pick  up,  because  the  exploration  has  been 
quite  good  as  you  all  debated  whether  it  would  be  preferable  to 
take  a  two-thirds  vote  of  both  houses  of  Congress  to  reinstate  a 
spending  item  that  the  President  had  selected  for  elimination,  or 
whether  you  would  prefer  a  majority  vote,  a  visible  public  majority 
vote  to  reinstate  that. 

I  think  there  are  some  differences  in  preferences  on  that.  Senator 
Kyi  is  suggesting  that  if  we  really  want  to  use  this  as  a  budget  cut- 
ting measure  and  the  President  eliminates  an  item,  it  is  good  to 
require  that  two-thirds  back  it  before  that  item  is  put  back  in  as 
an  expenditure. 

On  the  other  hand,  I  think  Senator  Biden  and  Senator  Simon 
and  Senator  Feingold  were  concerned  about  the  degree  of  the 
transfer  of  authority  from  the  legislative  branch  to  the  executive 
branch  that  would  come  with  a  two-third  requirement,  and  instead 
were  discussing  preliminarily  and  tentatively  that  it  is  our  ability 
in  their  view  that  a  51  percent  override  would  serve  remaining 
goals,  and  those  goals  served  by  the  51  percent  requirement  are  at 
least  visibility. 

You  take  something  that  may  have  been  added  at  3  a.m.  I  will 
not  say  the  Lawrence  Welk  Memorial,  Senator  Simon,  because  that 
is  one  of  the  few  things  that  my  mother  really  approves  of  that  the 
Federal  Grovemment  has  thought  about  differently. 

Each  one  of  us  can  imagine  our  own  favorite  project  that  is 
added  at  3  a.m.  in  the  morning  in  an  omnibus  bill.  The  51  percent 
requirement  still  does  serve,  while  not  as  strong  a  budget  cutting 
medicine  perhaps,  but  it  still  serves  the  function  of  bringing  up  to 
visibility,  to  the  sharp  glare  of  publicity  a  recorded  public  vote  up 
or  down  on  a  particular  project  that  may  have  had  the  support  of 
only  one  or  two  or  a  small  number  of  members,  or  perhaps  in  some 
instances  even  of  staffers  with  control  of  the  pen.  So  it  would  in- 
deed serve  those  purposes. 

Those  are  policy  choices,  but  I  think  they  are  reflected  in  two  of 
the  legislative  proposals  that  are  before  you,  S.  4  and  S.  14.  If  you 
analyze  those  bills  in  terms  of  how  they  would  actually  function, 
I  think  that  S.  4,  which  is  somewhat  stronger  medicine,  is  the  one 
that  would  require  two-thirds  votes  of  both  houses  to  force  an  ex- 
penditure that  the  President  strongly  opposed,  under  S.  4,  which 
is  the  Dole-McCain-Coats  provision. 
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S.  4  in  my  view  is  clearly  constitutional.  It  does  not  raise  a  Pre- 
sentment Clause  issue,  because  the  President  would  sign  the  omni- 
bus bill  into  law.  He  would  not  separately  veto  some  item.  He 
would  sign  the  entire  bill  into  law.  What  S.  4  really  is  is  a  very 
strong  delegation  of  authority  to  the  President.  S.  4  delegates  the 
authority  to  the  President  not  to  expend  appropriated  funds,  sub- 
ject only  to  the  limitation  he  has  got  to  report  that  fact  to  Congress 
within  20  days  after  the  bill  is  enacted  into  law,  and  then  Congress 
has  the  opportunity  on  sort  of  fast-track  method  to  take  a  vote  on 
that. 

But  S.  4  is  strong  medicine.  The  cancellation  is  final  and  what 
happens  in  Congress  is  that  Congress  then  must  vote  a  new  bill  to 
actually  proceed  with  that  funding,  which  the  President  can  then 
veto.  That  is  why  S.  4  is  a  two-thirds  bill. 

S.  14,  on  the  other  hand,  operates  by  effectively  having  the  Presi- 
dent suspend  spending.  S.  14  does  not  appear  to  be  such  strong 
medicine  when  you  first  look  at  it.  Under  S.  14,  what  the  President 
does  is  simply  designate  items  that  are  sent  back  to  Congress  and 
then  Congress  must  vote  affirmatively  to  cancel  them.  So  in  that 
sense  it  looks  a  bit  like  the  presidential  impoundment,  which  has 
not  been  particularly  effective. 

But  there  is  one  particular  aspect  to  S.  14.  The  expenditure  is 
effectively  frozen  while  Congress  is  considering  the  pendency  of  leg- 
islation to  cancel  the  expenditure,  and  it  remains  frozen  as  long  as 
it  is  pending  before  Congress,  and  the  end  of  that  pendency  period 
is  determined  by  rejection  by  one  house. 

So  if  you  slip  through  at  3  in  the  morning.  Senator  Simon — and 
I  will  conclude  with  this  example  of  how  S.  14  works — if  you  slip 
through  at  3  in  the  morning  the  Bellinger  Center  for  Jurisprudence 
at  Duke  University,  out  of  our  long  friendship,  your  sort  of  farewell 
swan  song  at  3  a.m.,  Bellinger  Center  appropriation,  under  S.  14 
the  President  would  sign  the  entire  omnibus  bill  into  law,  he  would 
designate  that  as  a  target  of  elimination,  it  goes  back  to  Congress 
and  they  are  supposed  to  have  an  expedited  vote  in  both  houses  to 
eliminate  it. 

But  during  the  period  that  that  is  pending  before  Congress,  the 
money  is  frozen.  They  cannot  begin  digging  the  foundation  down  in 
Burham  until  Congress  acts,  and  that  money  is  unfrozen  only 
when  one  house  votes  to  reject  it.  So  if  you  can  convince  50  of  your 
colleagues  to  stand  up  and  vote  to  reject  the  President's  proposed 
cancellation  legislation  under  S.  14,  when  that  vote  is  taken  the 
money  is  unfrozen  and  the  construction  begins.  So  the  difference 
between  S.  4  and  S.  14  is  whether  it  requires  two-thirds  of  both 
houses  to  overcome  a  determined  President,  or  whether  a  simple 
majority  of  one  house. 

I  commend  to  you  that  it  is  unnecessary  to  amend  the  Constitu- 
tion, because  we  have  some  very  workable  statutory  alternatives, 
and  I  am  happy  to  discuss  any  of  these. 

Senator  Brown.  We  appreciate  your  comments.  I  know  that 
members  of  the  committee  have  a  number  of  questions. 

Let  me  start  off  by  simply  inquiring  of  your  advocacy  of  the  stat- 
utory forms  of  a  line-item  veto.  Boes  that  mean  that  the  President 
opposes  the  efforts  to  amend  the  Constitution  to  provide  for  a  line- 
item  veto? 
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Mr.  Bellinger.  Mr.  Chairman,  I  think  the  President's  view  is 
that  he  would  like  to  see  us  get  on  with  the  line-item  veto  as  soon 
as  possible  and  that  can  be  done  through  legislation  and  done  now. 
It  could  take  years  before  we  got  a  constitutional  amendment 
through,  and  that  we  should  not  unnecessarily  amend  the  Con- 
stitution when  we  do  not  know  what  the  full  consequences  would 
be. 

Senator  Brown.  I  do  not  mean  to  put  words  in  your  mouth,  but 
it  strikes  me  very  reasonable  to  say  that  we  ought  to  pursue  the 
legislative  version,  because  the  other  one  takes  so  long.  But  are  you 
also  saying  the  President  would  oppose  a  constitutional  amend- 
ment in  addition  to  that? 

Mr.  Bellinger.  I  do  not  believe  that 

Senator  Brown.  Or  has  the  President  taken  a  position  on  that? 

Mr.  Bellinger.  As  far  as  I  know,  the  question  has  not  been 
squarely  put  to  the  President  that  he  would  like  to  this  done. 

Senator  Brown.  Obviously,  to  the  extent  the  President  would 
want  to  offer  his  views  in  that  area,  I  think  it  would  be  helpful  for 
the  committee,  particularly  this  subcommittee  that  is  concerned 
with  the  constitutional  alternative. 

Senator  Feingold  I  thought  did  an  excellent  job  of  pointing  out 
some  of  the  abuses  in  this  area.  We  would  appreciate  any  sugges- 
tions that  you  might  have  as  to  how  we  might  deal  with  this.  Is 
there  something  you  would  be  comfortable  with  simply  making  a 
clear  record  on,  or  do  you  think  any  draft  of  a  constitutional 
amendment  should  have  specific  references  in  this  area  that  pre- 
vent the  misinterpretation? 

Mr.  Bellinger.  I  do  think  that  you  have  to  be  especially  careful 
with  a  constitutional  amendment,  because  only  once  in  our  history 
have  we  been  able  to  recall  one,  and  that  was  with  prohibition. 
There  is  a  deep-seated  permanence  that  comes  to  it,  and  we  might 
find  that  there  were  vastly  unintended  consequences  to  a  power 
this  significant  and  we  would  want  to  rethink  it. 

In  my  prepared  statement,  Mr.  Chairman,  we  deal  with  a  num- 
ber of  particular  detailed  issues,  and  I  would  be  more  than  happy 
to  discuss  those  with  the  staff  of  the  committee  at  any  time. 

For  example,  it  may  be  our  misreading  or  it  may  simply  be  a 
glitch,  but  as  I  read  the  text  of  one  version  of  the  constitutional 
amendment  that  you  had  proposed,  it  appeared  to  allow  the  Presi- 
dent to  eliminate  any  item,  including  a  nonspending  item  in  a  bill 
that  contained  a  spending  item,  and  not  just  limited  the  spending 
items.  I  think  the  amendment  proposed  by  Senator  Simon  does  not 
have  that  effect.  It  is  easily  correctable,  but  we  would  be  happy  to 
work  with  you  on  those  matters. 

Senator  Brown.  We  will  accept  in  the  record  you  entire  state- 
ment, without  objection. 

I  would  simply  hold  out  that,  any  suggestions  that  you  have,  I 
know  the  committee  would  be  more  than  interested  and  we  would 
appreciate  hearing  them. 

Senator  Simon? 

Senator  SiMON.  Thank  you. 

First  of  all,  if  a  legislative  option  is  possible,  I  prefer  that.  We 
should  not  amend  the  Constitution,  unless  there  is  a  requirement 
here.  When  you  say  it  is  clearly  constitutional,  to  use  your  words — 
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I  have  been  around  long  enough  to  hear  a  great  many  witnesses 
say  things  are  clearly  constitutional  and  the  Supreme  Court  differs 
with  them,  and  in  our  system  the  Supreme  Court  has  greater 
power  than  our  witnesses  do. 

Is  it  possible  that  language  that  requires  a  two-thirds  override 
might  be  considered  unconstitutional  by  a  Justice  of  the  Court, 
while  a  51  percent  would  not,  that  one  is  in  fact  a  greater  trans- 
ference of  power  than  is  the  other? 

Mr,  Dellinger.  I  think  that  is  certainly  possible.  I  think  all  ver- 
sions that  are  similar  to  S.  44  and  S.  14  would  be  sustained  by  the 
courts.  They  raise  a  delegation  issue  and  greater  powers  delegated. 
There  is  not  an  easy  override. 

Let  me  say  on  this  matter  that  I  am  especially  pleased  to  be  here 
with  my  predecessor  Tim  Flanigan,  who  headed  the  Office  of  Legal 
Counsel  in  the  previous  administration.  There  has  been  a  great 
deal  of  continuity  on  these  issues  and  I  have  had  a  chance  to  re- 
view this  morning  Mr.  Flanigan's  testimony,  and  he  and  I  are  in 
agreement  on  every  one  of  the  major  issues  in  this  regard. 

On  the  question  that  the  Constitution  does  not  grant  the  Presi- 
dent the  power  to  do  anything  other  than  sign  an  entire  bill,  but 
veto  the  whole  bill,  there  is  a  long  tradition  at  the  Office  of  Legal 
Counsel.  Charles  Cooper,  Bill  Bar  and  Tim  Flanigan  have  all 
agreed  the  President  does  not  at  present  have  that  power  constitu- 
tionally. 

We  all  also  agree,  I  believe,  that  Congress  cannot  literally  give 
the  President  a  line-item  veto  power  by  statute,  and  that  attempts 
that  appear  to  literally  give  the  President  a  line-item  veto  by  stat- 
ute are  also  constitutionally  invalid.  On  that,  Mr.  Flanigan  and  I 
are  in  agreement. 

But  the  device  that  S.  4  and  S.  14  utilize  is  really  very  simple. 
If  you  strip  these  bills  of  the  bells  and  whistles  that  go  with  them, 
what  they  simply  do  is  delegate  authority  to  the  President  not  to 
spend  money  that  has  been  appropriated.  Then  the  bells  and  whis- 
tles come  in,  conditioned  on  his  notifying  Congress,  conditioned 
upon  the  fact  that  the  bill  sets  up  as  a  default  mode  that  Congress 
will  vote  very  expeditiously  on  these  proposals. 

Under  the  stronger  version,  the  project  is  cancelled,  basically  un- 
less Congress  passes  new  legislation.  The  only  way  that  two-thirds 
come  in  is,  if  it  is  new  legislation,  the  President  can  veto  it  and 
Congress  would  need  two-thirds  to  override  it. 

The  delegation  doctrine  in  this  country—only  two  times  in  this 
Nation's  history  has  the  Supreme  Court  ever  struck  down  an  act 
of  Congress  for  being  an  excessive  delegation.  Both  of  those  oc- 
curred in  1934.  One  of  my  colleagues  once  said  that  the  delegation 
doctrine  only  had  one  good  year,  and  that  was  1935.  It  had  one 
good  year,  1935,  and  neither  before  nor  since  has  the  Court  invali- 
dated any  act  on  that  basis,  and  that  is  why  I  think  these  provi- 
sions do  work  constitutionally  if  you  are  prepared  to  delegate  that 
much  authority  to  the  President. 

Senator  SiMON.  Just  one  further  comment.  In  view  of  the  Wiscon- 
sin experience,  and  to  use  an  illustration,  if  Congress  passes  an  ap- 
propriation for  a  Dellinger  chair  of  law  at  Duke  University,  the 
President  would  have  the  authority  to  veto  the  appropriation,  but 
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not  to  change  it  from  Duke  University  to  the  University  of  North 
Carolina. 

Mr.  Bellinger.  That  is  correct. 

Senator  Simon.  So  it  strictly  applies  to  spending  authority. 

Thank  you,  Mr.  Chairman. 

Senator  Brown.  Senator  Feingold? 

Senator  Feingold.  Thank  you,  Mr.  Chairman.  Just  very  quickly, 
Mr.  Dellinger,  taking  another  example  so  that  I  can  understand 
how  it  is  possible  for  a  statute  to  be  constitutional  if  it  only  re- 
quires a  50  percent  override,  plus  1,  let's  say  in  an  appropriations 
bill  there  is  a  provision  that  bans  the  sale  of  a  product.  It  is  in  the 
appropriations  bill,  but  it  is  just  a  provision  that  is  added  on  that 
has  no  funding  attached  to  it.  Could  this  authority  allow  the  Presi- 
dent to  veto  that  item? 

Mr,  Bellinger.  None  of  the  statutory  proposals  allow  the  Presi- 
dent to  do  an3^hing  other  than  decline  to  spend  money.  That  could 
be  very  powerful  if  the  President  were  to  decline  to  spend  money 
to  set  up  a  regulatory  agency.  In  that  sense,  you  have  to  be  aware 
that  the  power  does  tend  to  shade  over  merely  from  expenditures. 

It  is  quite  a  different  proposition  for  the  President  to  eliminate 
$1  million  for  the  Bellinger  Center  and  another  proposition  for  him 
to  eliminate  $1  million  for  the  office  that  regulates  a  particular  car- 
cinogen. I  mean,  he  is  having  an  actual  regulatory  effect  because 
the  office  will  not  exist.  But  none  of  the  statutory  proposals  that 
I  have  seen.  Senator  Feingold,  provide  authority  to  do  anything 
other  than  decline  to  spend  appropriated  funds. 

Senator  Feingold.  And  I  take  it  the  President  does  not  seek  that 
authority  or  support  legislation  that  would  go  beyond  that. 

Mr.  Bellinger.  No;  he  is  only  seeking  legislation  to  authorize 
the  President  not  to  spend  funds. 

Senator  Feingold.  I  don't  know  if  you  had  the  opportunity  to 
hear  the  description  of  the  Wisconsin  line-item  veto.  Is  the  Presi- 
dent opposed  to  that  sort  of  power  for  the  President  in  terms  of 
changing  letters  and  numbers  and  some  of  those  authorities?  He 
does  not  seek  that,  does  he? 

Mr.  Bellinger.  That  issue  simply  hasn't  come  up  as  far  as  I  am 
aware  in  any  of  the  discussions  with  the  President.  The  line-item 
veto  that  he  thinks  is  important  is  to  give  him  the  power  to  cancel 
items  that  are  wasteful  and  shouldn't  be  spent. 

Senator  Feingold.  Thank  you.  Thank  you,  Mr.  Chairman. 

Senator  Brown.  Thank  you.  Before  we  conclude  this  panel,  let 
me  simply  explore  something  you  mentioned  in  your  answer;  that 
is,  whether  or  not  there  is  inherent  in  the  Constitution  a  line-item 
veto  power.  My  reading  of  the  Constitution  is  that  the  President 
has  the  responsibility — ^that  is,  the  language,  I  believe,  is  "shall 
veto  any  measure  which  he  does  not  approve."  He  also  has  a  man- 
datory duty  to  carry  out  the  laws  of  the  land. 

Assuming  that  you  agree  with  those  two  observations,  how  do 
you  then  reconcile  the  dilemma  the  President  is  put  in  when  those 
two  mandatory  provisions  conflict,  as  they  do  sometimes  in  the  om- 
nibus acts? 

Mr.  Bellinger.  One  of  the  attorneys  who  is  with  me,  whom  I  re- 
spect greatly,  said  that  Chairman  Brown  made  an  excellent  point 
in  the  hallway.  You  had  made  this  earlier. 


38 

Senator  Brown.  It  is  my  mother's  point,  I  confess. 

Mr.  Bellinger.  But  my  response  to  that  is  two-fold.  First  of  all, 
the  President's  obligation  to  faithfully  execute  the  laws  includes 
those  matters  which  have  become  law,  and  the  President's  approval 
and  veto  power  is  part  of  the  lawmaking  process;  that  is,  he  does 
not  have  any  obligation  to  carry  out  anything  that  is  passed  by 
Congress  unless  he  has  approved  it  and  signed  it  into  law  or  unless 
Congress  has  overridden  his  veto  by  a  two-thirds  vote.  So  I  don't 
think  things  that  merely  pass  Congress  are  the  law  and  that  he 
has  no  obligation  to  carry  them  out. 

Secondly,  you  will  notice  that  you  are  correct  that  he  does  have 
a  duty  if  he  disapproves  of  legislation,  but  his  duty  is  to  return  it. 
I  mean,  there  is  a  literal  physicality  to  the  Presentment  Clause.  In 
1787,  they  certainly  viewed  the  fact  that  a  beautiful  parchment  bill 
is  presented  to  the  President,  and  if  he  approves  it  he  signs  it,  and 
it  went,  then,  to  the  Secretary  of  State,  and  now  to  the  archivist 
or  whoever  handles  the  laws. 

But  if  not — that  is,  if  he  does  not  approve  it — and  here  I  am 
reading  from  the  Constitution — "But  if  not,  he  shall  return  it,  with 
his  objections,"  and  they  have  to  tell  him  where  to  return  it  be- 
cause it  is  only  one  piece  of  paper.  It  could  be  a  thick  piece  of 
paper,  but  he  returns  it  to  the  House  in  which  it  shall  have  origi- 
nated. 

That  is  the  sense  in  which  everything  in  my  reading  of  the  Con- 
stitution and  the  debates  is  that  he  would  take  the  bill  that  is 
brought  to  him,  approve  it  or  return  it,  and  it  wouldn't  allow  him 
to  cut  and  paste  and  cut  up  parts  of  it  and  approve  those,  and  cut 
other  parts  and  send  those  back  to  the  House  in  which  it  origi- 
nated. That  has  been  the  consistent  view.  As  much  as  Presidents 
would  have  liked  to  have  had  this  power,  that  has  been  the  consist- 
ent view  that  Assistant  Attorney  General  Flanigan  had  for  Attor- 
ney General  Barr.  Charles  Cooper  had  that  under  Attorney  Gen- 
eral Meese.  It  has  been  our  view  that  the  President  doesn't  have 
the  inherent  authority  to  do  anything  but  to  sign  or  not  to  sign  a 
single  bill. 

As  much  as  I  regret  saying  so,  I  think  that  Senator  Biden's  pro- 
posal for  separate  enrollment  also  raises  significant  constitutional 
issues,  you  know,  that  would  atomize  or  dismember  one  of  these 
large  appropriations  bills  into  its  individual  items  which  the  Presi- 
dent could  then  sign.  I  think  it  is  either  invalid  under  the  clause, 
in  my  view,  or,  at  a  minimum,  it  raises  such  complicated  questions 
under  the  Presentment  Clause  that  it  is  a  foolhardy  way  to  proceed 
because  if  we  and  all  of  our  predecessors  are  right,  I  think  that 
which  has  to  be  presented  to  the  President  is  the  thing  that  passed 
the  House  and  the  Senate,  and  that  which  passed  the  House  and 
the  Senate  is  the  bill  they  voted  on  on  final  passage,  not  some  little 
piece  of  it  or  a  series  of  little  pieces  of  it.  So  I  have  doubts  about 
it. 

The  last  point  is  it  seems  to  me  that  functionally  you  can  achieve 
the  same  result  by  either  S.  4  or  S.  14.  One  is  stronger  medicine 
than  the  other,  but  you  can  achieve  the  same  result  by  giving  the 
President  the  authority  to  sign  everything  into  law,  but  not  to 
spend  the  money,  and  notify  Congress  and  give  them  the  chance 


39 

to  override  his  decision  not  to  expend.  That  works  simply  and  con- 
stitutionally. 

Senator  Brown.  You  are  kind  to  respond.  That  is  an  excellent 
point,  incidentally.  I  found  that  a  very  interesting  point  until  it 
was  pointed  out  to  me  that  at  the  time  the  Constitution  was  draft- 
ed, and  in  the  early  years,  the  practice  was  to  not  combine 
megabills.  In  other  words,  what  was  being  talked  about  being  pre- 
sented to  the  President  at  that  time  tended  to  be  individual  bills 
covering  individual  areas. 

The  practice  did  not  exist  then,  and  did  not  exist  for  a  longtime, 
of  developing  megabills;  that  is,  huge  bills  that  encompass  hun- 
dreds of  billions  of  dollars  in  spending  all  combined,  for  example, 
with  a  continuing  resolution — all  13  appropriation  areas.  It  is 
where  our  practices  have  developed  differently  than  what  they  did 
under  that  original  description. 

Mr.  Bellinger.  The  answer  is  a  little  bit  more  complicated.  I 
mean,  I  think  I  do  agree  with  your  main  point  that  in  recent  dec- 
ades, certainly  since  post- World  War  II,  we  have  had  much  larger 
bills  than  previously,  which  has  effectively  taken  away  the  Presi- 
dent's power  to  exercise  judgment. 

The  early  history  is  more  mixed.  The  very  first  Congress  had  one 
bill  for  all  four  Cabinet  departments,  one  bill,  and  one  of  the  items 
in  that  bill  was  the  appropriation  for  the  War  Department,  period, 
one  line.  Now,  $137,000  was  the  entire  appropriation  for  the  War 
Department,  but  there  was  a  bundled  bill,  a  take-it-or-leave-it  bun- 
dled bill,  presented  to  the  President  with  just  one  item  for  the  four 
Cabinet  departments.  There  then  came  a  time  when  they  got  much 
more  detailed — $450  for  expenses  of  the  treasurer's  office  as  a  sepa- 
rate bill,  where  the  President  really  did  have  this  function.  But  it 
is  a  somewhat  more  mixed  history  than  we  are  sometimes  led  to 
believe. 

Senator  Brown.  Thank  you  for  very  helpful  testimony. 

Senator  Simon.  If  I  could  just  add  one  suggestion  here,  it  does 
seem  to  me,  if  we  pass  something,  and  I  think  we  are  likely  to  pass 
something,  and  the  President  uses  that  line-item  veto  authority,  I 
think  it  is  important  that  we  get  a  court  test  of  that  as  quickly  as 
possible  so  we  know  the  lay  of  the  land  and  where  we  are,  so  we 
don't  end  up  5  years  later 

Mr.  Dellinger.  It  is  possible  to  add  an  expediting  procedure,  but 
I  am  fairly  comfortable  with  this  and  this  is  an  area  where  we 
don't  have  to  worry  about  the  absence  of  a  test  because  the  Presi- 
dent will  cut  an  item  for  the  Dellinger  Center,  and  the  construction 
company  will  immediately  sue  for  their  $100,000  in  Federal  Dis- 
trict Court  in  the  Middle  District  of  North  Carolina.  We  will  get  a 
quick  test  because  there  will  be  some  beneficiary  of  the  targeted 
funds  who  will  sue. 

Thank  you  very  much. 

Senator  Brown.  Thank  you. 

[The  prepared  statement  of  Mr.  Dellinger  follows:] 
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Statement  of  Walter  Dellinger 

Assistant  Attorney  General 

OfHce  of  Legal  Counsel,  Department  of  Justice 

Before  the  Siibcommittee  on  the  Constitution,  Federalism, 
and  Property  Rights 

Senate  Judidar)-  Conunittee 

January  24,  1995 

LINE  ITEM  VETO  HEARING 

Cbainnan  Brown  and  Members  of  the  Subcommittee  - 

I  appreciate  the  opponunity  to  testify  on  mechanisms  for  giving  the  President  the  line 
item  vao  power.   As  you  know.  President  Clinton  strongly  supports  the  line  item  veto  as  a 
tool  to  reduce  government  spending  and  to  promote  accountability.   M  Director  Alice  M. 
Rivlin  of  the  Office  of  Management  and  Budget  noted  last  week,  "the  line  item  veto  is 
designed  to  increase  the  accountability  of  both  branches  by  allowing  the  President  to  pare 
back  —  and  force  a  vote  on  -  bixdget  items  that  would  otherwise  remain  embedded  in 
omnibQS  bills."*  Wc  will  be  pleased  to  work  with  Congress  in  developing  on  effective  line 
item  veto  proposal  that  can  be  promptly  approved  and  put  hito  place. 

There  are  two  basic  forms  of  line  item  veto  authority.  One  form  would  enable  the 
President  to  strike  out  portions  of  an  appropriations  bill  that  has  been  presented  to  him  while 
signing  the  remainder  of  the  bill  into  law  (or  to  strike  out  portions  of  the  bill  after  be  has 
signed  it).  This  approach  would  require  a  constitutional  amendment.  As  I  slated  in 
testimony  before  this  Subcommittee  last  year,  it  has  long  been  the  position  of  the  Offtce  of 
Legal  Counsel  that,  under  the  Presentment  Clause  of  Article  I,  §  7  of  the  Constitution,  tl^e 
Presktent  does  not  currently  have  the  kind  of  authority  contemplated  by  the  first  form  of  a 
line  iieni  veto.  By  its  terms,  the  Pre.<;cntmeni  Clause  only  gives  the  President  two  options 
when  a  bill  is  presented  to  him:  he  may  either  approve  or  reject  the  whole  bill.^  For  this 
leason,  h  has  also  been  the  consistent  view  of  our  OSice  that  a  statute  that  would  allow  the 


'  Testimony  of  Alice  M.  Rivlin,  Director,  OITice  of  Managemem  and  Budget,  Before  die  Senate 
CoDB.  on  Govemmcnial  AfUaa  and  the  House  Conun.  nn  Goveramcai  Reform  and  Oversight  at  3  (Jan. 
12,  1995). 

*  Se  Statement  of  Wilter  DeOinga.  Assistant  ARomey  General.  OfHce  of  Lq^al  Counsel.  Before  die 
<qK'HP'»  on  (he  Constinjtion.  Senate  Comm.  on  the  Judiciary,  103d  Cone-  2d  Scss.  (June  IS,  1994). 
SSjlifi  Confinoaiion  Hearings  on  Federal  Appointments  --  William  P.  Barr  Hairings  Before  the  Senate 
C2onun.  on  the  Judiciary  (pc  2).  lQ2d  Cong..  Itt  Seu.  144  (1991):  Mcfnoranduoi  for  the  Attorney 
General  from  Charies  J.  Cooper.  Assistant  Auoroey  General.  le:  The  President's  Veto  Power.  12  Op. 
O.L.C.  159  (1988)  (prelhniaaiy  print). 
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Presideat  both  to  veco  particular  segments  of  a  bill  and  to  sign  into  law  other  portioos  of  the 
bill  would  violate  the  Constitution.' 

Wc  believe,  however,  that  a  second,  constitutionally  valid  form  of  line  item  veto 
authority  can  be  adopted  by  legislation.  It  is  therefore  unnecessary  to  opt  for  the 
cumbersome  route  of  a  constitutional  amendment  in  order  to  give  the  Prcsideiu  an  effective 
weapon  with  which  to  reduce  govenunent  spending  and  promote  accountability.   I  will  first 
discuss  statutory  alternatives,  and  then  comment  on  the  proposed  constitutional  amendmenLs. 

I.  Proposals  to  Adopt  a  Line  Item  Veto  by  Legislation 

One  legislative  proposal  that  would  accomplish  the  objectives  of  a  line  item  veto  is 
the  "Legislative  Line  Item  Veto  Act  of  1995,"  wWch  has  been  introduced  in  the  Senate  as     . 
S.4  by  Senate  Majoritj*  Leader  Dole  and  Senator  McCain.   Unlike  liiw  item  veto  bills  that 
our  Office  previously  has  found  unconstitutional,  S.4  would  not  violate  any  aspect  of  the 
Presentment  Clause:   it  would  not  authorize  the  President  to  veto  some  portions  of  a  bill  and 
also  to  sign  the  remaining  portions  into  law.   Rather.  S.4  would  permit  the  President  to 
rescind  discretionary  spending  after  the  ciuctment  of  an  appropriations  act  that  would  remain 
the  law.   Such  rescission  authority  would  not  implicate  the  specific  textual  requirements  of 
Article  1,  §  7:   it  would  apply  to  the  administration  by  the  Executive  of  a  duly  enacted  law, 
not  to  the  constitutionally  prescribed  procedures  for  a  bill's  enactment.   Our  Office  lias 
carefully  reviewed  S.4  and  concluded  thai  it  is  constitutional.' 

S.4.  would  amend  the  Congressional  Budget  and  Impoundment  Cootml  Aa  of  1974 
to  authorize  the  President  to  rescind  all  or  part  of  any  budget  authority.  In  introducing  the 
legi.<(lation.  Senator  McCain  explained  that  it  would  not  allow  the  President  to  rescind  money 
for  entitlements  like  Social  Security,  Medicaid,  or  food  stamps.'  'lite  bill  provides  that  the 


'  S&  Memorandom  for  the  Atiomey  General,  from  Ra^h  W.  Tan,  Acting  Assistau  Attorney 
General.  Omce  of  Legal  Connsd,  re:  Cow.nhniionalltv  of  IJnc-licm  Veto  Propoaal.  9  Op.  O.L.C.  28 
(1985). 

*  This  conclusion  is  oonsistent  with  the  prior  views  of  (he  Justice  Departmem.  In  a  1983 
memoraodum  in  which  it  detennined  tliat  a  line  item  veto  natute  that  aulhoiized  dtc  President  to  strike  out 
■»|iiwnt«  of  a  bill  vdiile  mgniag  the  remainder  into  law  would  violate  the  Constiiution.  dtc  Depanmeoi 
observed  that  'Congress  could  adopt  a  statute  (hat  would  provide  die  President  whh  genual  autiioricy  not 
to  expend  aqy  item  of  appropnation  thai  he  detennined  lo  be  contrary  to  the  natiotul  ioteresL*  gee 
Memorandmn  to  Robert  A.  McConnell.  AssisUnt  Anorsey  General,  Office  of  Legislative  A^irs.  from 
Ralph  W.  TaiT,  Deputy  Assistant  Attorney  General.  OHict  of  Legal  Counsel,  re:  Conatitotional 
Amendment  fS.J.  Res.  Hg)  and  Bin  fS.  19211  xa  Allow  the  Prexident  xtj  v^^  t^w"ff  ?f  AgPr?r"»<i°'^  «5 
(December  21,  1983). 

'  The  bill  amends  pan  B  of  tide  X  of  the  Congressdonal  Budget  and  Impoundment  Control  Act  of 
1974.  It  does  not  amciMl  pan  A  of  tide  X  of  die  Inponodmem  Control  Aa  of  1974.  The  language  from 
pan  A  of  tide  X  is  letatDed.   It  specifies  diat: 
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President  may  exercise  this  rescission  power  only  if  he  determines  that  rescission  (a)  would 
help  balance  tAJ  federal  bxidget,.  reduce  the  federal  budget  deficit,  or  reduce  the  public  debt; 
(b)  would  Doo impair  any  essential  government  functions;  and  (c)  would  not  harm  the  national 
interest.   Section  1101(a)(l)(A)-(C). 

Although  it  Ls  entitled  "The  Legislative  Line  Item  Veto  Act."  S.4  would  not  authorize 
the  President  to  strike  out  panicular  segments  of  a  bill  that  he  signs  into  law.   Rather,  the 
President  would  sign  the  entire  bill  into  law  without  then  or  later  deleting  parts  of  its  text 
(thus  complying  with  the  Presentment  Clause),  but  he  might  thereafter  "rescind"  budget 
authority,  lL.,  withhold  funds  that  the  bill,  as  signed,  appropriates.    Specifically,  the  bill 
gives  the  President  a  period  of  "ra-cniy  calendar  days  .  .  .  after  the  date  of  enactment"  of  an 
appropriations  bill  within  which  to  transmit  a  "special  message"  notifying  Congress  of  a 
rescission.    Section  1101(a)(2)(A).  (emphasis  added).*  In  addition,  the  President  may  notify 
Congress  of  a  rescission  in  a  special  message  "accompan>'ing  the  submission  of  the 
President's  budget  to  Congress."  as  long  as  the  rescission  had  not  been  previously  proposed 
for  the  fiscal  year  in  question.    §  1 102(a)(2)CB).2 

S.4  further  provides  that  "[a)ny  amount  of  budget  authority  rescinded  .  .  .  shall  be 
deemed  canceled"  unless,  during  a  specified  period,  a  majority  of  each  House  of  Congress 
passes  "rescisi^ion  disapproval"  legislation  that  would  make  available  die  rescinded  budget 
authority  and  the  President  signs  that  legislation  into  law.  Section  1101(b)(1)(A).  A 
presidential  veto  of  such  legislation  -  as  of  all  other  legislation  -  may  itself  be  overridden 
by  two-third$  of  the  members  of  both  Houses.'' 


Nothing  contained  in  this  Act,  or  in  any  iimeadment  made  by  diis  Act.  shall  be  construed 
as  •  '  •  superseding  any  provision  of  law  which  requires  the  obligadon  of  budget 
appropriatioTi  or  tbe  inaldng  of  ootlayx  ihereunder.Q 

As  Senator  McCain  e]q>lainal,  "[t]hi.>!  language  firom  part  A  of  tide  X  ensures  djat  the  President 
cannot  rescind  Tunds  for  enndcmcot.'    141  Cong.  Rec.  S98  (daOy  cd.  Jan.  4.  1995). 

*  Wc  assume  that  the  word  'enactment'  is  intended  to  have  its  comroon  mwining:  *[t]hc  mediod  or 
process  by  which  a  bOl  in  the  Legislature  becomes  a  law."   Black's  Law  Dictionary  52G  (6th  ed.  1990). 
A  bill  becomes  law  after  it  is  passed  by  a  majority  of  both  Houses  of  Congress,  and  is  signed  by  the 
Preiidert.   S^  IN.*;  v.  Chadha.  462  U.S.  919,  945-51  (1983);  jfi  aja  Landcraf  v.  US!  FUm  Prods..  114 
S.  Cl  1483  (1994)  (construing  legislation  that  was  to  take  effea  upon  'enactment."  which  was  understood 
to  mean  the  day  that  die  President  signed  tbe  legi-slaiion). 

^  S.4  also  purpons  lo  establish  procedural  rules  by  which  Congns-n  would  consider  legislation  to 
disapprove  prerideodal  rescission.   The  bill  rcqnkes  that,  whenever  tbe  President  rescinds  imy  budget 
antfaority,  he  must  transmit  a  special  message  to  each  House.  The  President's  message  oiggers  procedural 
consequences.   Among  them,  a  'rescission  dis^proval  bill'  (section  1101(b))  cay  then  be  introduced  to 
disapprove  die  President's  rescission.    Section  1113(b)  prescribes  die  manner  in  which  the  Senate  is  to 
eoasider  a  rescission  disapproval  bill  received  from  the  House  of  Representatives,  while  section  11 13(c) 
prescribes  rules  of  order  in  bodi  the  Senate  and  die  House  of  Rq>reseniativc$  for  sucb  a  bill. 
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The  proposed  rescission  authority  in  S.4  does  not  violate  the  specific  textual 
requirctneots  of  Aniclc  1,  S  "7  of  the  Constitution  goveniiQg  the  manner  in  which  laws  are 
made.   Any  suggestion  that  it  docs  overlooks  the  distinction  between  presidential  action  that 
amends  a  duly  enacted  law  (which  is  inconsistent  with  Article  I.  S  7),  and  presidential  action 
that  maintains  an  existing  law  hut  affects  its  implemeiuation  (which  is  consistent  with  that 
provision).   The  rescission  authority  conferred  by  S.4  authorizes  only  the  latter  type  of 
aciioQ:   the  President  would  merely  be  authorized  to  decline  to  expend  certain  appropriated 
funds,  not  alter  or  repeal  an  enacted  law. 

A  more  .serious  constimttonal  argument  that  may  be  made  against  S.4  is  that  it  would 
violate  general  principles  of  the  separation  of  powers  between  the  branches  of  government, 
because  it  delegates  a  core  legislative  function  to  the  Executive  Branch.   The  concept  of  the 
separation  of  powers  is  embodiol  in  the  structure  of  the  Constitution,  and  is  at  the  center  of 
our  system  of  govcmroent.   The  Consiimtion  creates  distinct  branches  of  government,  and 
assigns  particular  functions  to  ihem.   Among  the  functions  assigned  to  the  Legislative  Branch 
is  the  power  to  appropriate  funds.*  This  "power  of  the  purse"  is  perhaps  the  most  important 
of  all  of  Congress'  constitutional  responsibilities.'  Thus,  it  may  be  contended  that 


These  provisions  would  raise  constinnional  issnes  if  ihey  were  undcntuxxl  to  preclude  cither 
Hou«e  from  subsequently  adopting  rules  different  from  those  set  out  in  die  stamte.  Tlie  Constimdon  vests 
in  the  Hou<tes  of  Congrcs!)  die  power  to  'determine  ihe  Rules  of  [their]  Proceedbjis.*  U.S.  Const.,  an.  I, 
{  5.  d.  2.  It  is  generally  understood  diat  *[e]ach  House  has  the  power  (o  act  alone  ia  determining 
rpedSed  tnteinal  inaners.'  Chadha.  462  U.S.  at -955-36,  n.21.  V/e  doubt  that  an  Act  of  Gmgrcss  can 
ultiinately  deprive  either  House  of  iu  power  to  conux>I  that  House's  intenul  procedural  rules  tfarouch  hs 
own  independent  acdon.    'The  rules  power  is  one  of  several  powers  that  (he  houses  possess  independently 
tu  make  dietr  Icyitlative  powers  effective.  The  Houite  of  Represouaiives  and  the  coons  have  long 
maintained  that  a  house's  power  to  tiiicrdse  its  andilary  runctioos  cannui  be  abridged  by  a  statute  passed 
by  both  bouses  and  agaed  by  the  President  that  anes^B  to  channel  or  regulate  those  powers.*   Paul  KlQ. 
Wolfwin,  Note.  Is  n  Presidential  Item  Veto  ConstitnTiotial?.  96  Yak  LJ.  838,  855  (1987).   Accordingly,  if 
S.4  were  construed  to  put  the  procedures  prescribed  in  secdon  1113  beyond  the  power  of  au±  House  to 
modify  by  unilateral  acdon,  it  would  present  a  consututional  question.  To  preclude  this  possibility,  we 
reconunend  diai  S.4  include  an  ejqiUdt  provision  to  the  e£fect  that  nodiing  in  h  is  ioteodcd  to  limit  or 
'tiiplaf*  each  Hoose's  authoriy  to  revise  its  own  procedural  rules  by  unilateral  acdon.  Wtiile  sudi  a 
disclaimer  might  be  considered  surplusage,  it  would  serve  lo  rUminmL  my  question  of  Congress'  iOKDi. 
Dudaioen  of  this  sort  are  frequcndy  found  in  federal  statutes.  Sgs.  £^,  19  U.S.C.  (§  2191(a), 
2903(d). 

•  tJ.S.  Const,  an.  I.  5  9.  d.  2  ('No  Money  Shall  be  drawn  from  die  Tivasury,  but  in  Consequence  of 
Aiqpropriatimis  made  by  Law.*). 

•  5a  The  Federalist  No.  58  at  359  (lamct  Madison)  (Qinton  Rossiter  ed.  1961)  ("This  power  over 
die  purse  may.  in  fact,  be  regarded  as  the  most  con^ioe  and  effecnul  weapon  widi  which  any  consiitutioD 
can  arm  the  tnunediaie  representaiives  of  Ux  people,  for  obtaining  a  redress  of  every  grievance,  and  for 
carrying  into  effect  every  just  and  saluury  measure.*). 
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authorizing  tbe  President  to  rescind  budget  authority  constitutes  an  abdication  of  legislative 
power  to  the  Executive  Branch."* 

Although  this  is  a  significant  constiuitiooal  issue,  we  are  confident  that  the  Supreme 
Court  would  susuin  S.4  or  similar  legislation.   It  is  well  established  that  Congress  may 
delegate  sweeping  discretionary  powers  to  tbe  Executive,  including  powers  that  relate  directly 
to  the  Nation's  fisc.   For  example.  Congress  may  authori2c  the  President  to  raise  or  lower 
tariffs,"  to  set  the  price  of  agricultural  commodities,"  or  to  recover  excess  wartime 
profits."  Indeed,  on  only  two  occasions  —  both  of  which  occurred  nearly  sixty  years  ago  — 
has  tbe  Supreme  Court  stiuck  down  a  sututc  on  the  grounds  that  it  impermissibly  delegated 
power  10  tiie  President." 

To  be  sure,  a  statute  cannot  delegate  power  to  the  President  in  such  a  fashion  m  to 
preclude  Congress  from  "accomplishing  its  constitutionally  a<i.<;igned  functions."   Nixon  v. 
Administrator.  Gen.  Sen^s..  433  U.S.  425,  443  (1977)."  But  that  is  hardly  the  case  here. 
In  authorizing  the  President  to  rescind  budgetary  authority.  Congress  retains  a  sufficient 
degree  of  its  legislative  prerogative.   The  bill  provides  that,  by  a  simple  majority  of  both 
Houses,  Congress  can  pass  disapproval  legislation  that  overturns  a  presidential  rcscis.<;ion. 


'°  It  is  on  diis  basis  thai  some  members  of  Congre&s  have  opposed  proposals  that  would  have  made; 
prESidential  lescissioiu  of  budget  audiority  (or  prcsideatial  impoundmems  of  ^propriaicd  funds) 
antDmatically  effective,  unlcs.^  Congress  passed  legislation  disapproving  the  President':^  Kciioa.   See,  e.g.. 
119  Cong.  Rec.  15236  (1973)  (staicmcnt  of  Sen.  Ervin)  ("The  Constitution  of  the  United  States  vests  the 
power  of  the  put^e  in  Coasress  alone,  subject  to  tbe  power  of  die  President  to  veto  any  bill  authorizing  an 
appropriation  or  iny  bill  which  makes  an  appropriation  that  he  deems  unwise.*);  13S  Cong.  Rec.  28U87 
(1989)  (stucment  of  Sen.  Hatfield)  ('fiindiunental  issue*  posed  by  auunnatic  rescission  proposal  'is  tbe 
shift  in  die  bahince  of  power  between  the  .  .  .  legislative  and  executive  branch'  diat  it  would  work);  139 
Cong.  Rec.  H210I  (daily  ed.  April  28.  1993)  (statement  of  Kq>.  Sutkcs)  (amomsiic  rescission  proposal 
'would  have  die  effect  of  imnsfemng  power  from  the  legislative  branch  to  the  executive  branch,  without 
(ttac]  benefit  of  [a]  coostitodonal  amendment,  and  weakening  Congress'  Inhereni  coosdtutioiial  power  of 
(be  pane*). 

"  Stt  J.W.  Hampton  &  Co.  v.  United  States.  276  U.S.  394  (1928);  field  v.  aarlc.  143  U.S.  649 
(1892). 

"  5a  United  States  v.  Rock  Roval  Co-openaives.  Inc..  307  U.S.  533  (1939). 

"  Sfi£  Lichter  v.  United  States.  334  U.S.  742  (1948). 

•*  §s  Mlstretta  V.  United  Sutes.  488  U.S.  361,  373  (1989)  ("Until  1935,  this  Court  never  struck 
down  a  challenged  statute  on  delegation  grounds.  After  Invalidating  in  1935  two  statutes  as  excessive 
ddcgadons.  we  have  upheld,  again  without  deviation.  Congress'  ability  tit  delegate  power  under  broad 
staadtnls.'')  (inteisal  citations  omitted). 

"  to  also  Morrison  v.  Olson.  487  U.S.  654.  691  (1988);  CFTC  v  Schor.  478  V.H.  833,  856-57 
(1986). 
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A  presidential  veto  of  such  legislation  may  be  ovciriddeu  by  two-thirds  of  the  members  of 
both  Houses  of  Congress."*  We  do  not  think  that  such  arrangements  amount  to  an 
unconstimtional  delegation  of  power. '^ 

Even  where  Congress  reserves  some  measure  of  authority  for  itself,  a  delegation  to 
the  President  nonetheless  will  violate  separation  of  powers  principles  if  it  docs  not  contain 
"intelligible  principles"  that  serve  to  direct  Executive  Branch  action.'*  That  standard  is 
satisfied  here,  however.   The  bill  provides  that  the  President  may  rescind  budget  authority 
only  when  he  make."?  specific  determinations  regarding  the  effect  of  resci.s.sion  on  the  pubUc 
fisc.  government  functions,  and  the  national  interest."  Furthermore,  the  President  may 
only  exercise  that  authority  for  a  limited  period  of  time  -  either  within  twenty  days  from  the 
date  of  enactment  of  the  bill  containing  the  budget  authority  that  the  President  intends  to 
rescind,  or  on  the  date  of  submission  to  Congress  of  the  President's  budget.   Siiaply  put,  the 
President  is  not  granted  a  roving  charter  to  rescind,  at  any  time  he  sees  fit,  a  particular 
appropriations  measure  just  because  he  disagrees  with  its  purpose.   Accordingly,  the 
President  \s  not  usurping  congressional  power  to  pa.ss  appropriations  laws.   Rather,  the  bill 
gives  the  President  a  significant  level  of  discretion  in  executing  those  laws. 


'*  Because  of  the  axiom  that  ao  Congrt:ss  can  bind  its  successors,  any  fuiure  Coneress  could  expressly 
provide  that  a  particular  ;q>propiiarinn  item  would  uoi  be  subject  to  the  rescission  authority  created  by  S.4. 
There  would,  of  course,  be  substantial  pnlitical  bamer:*  to  die  use  of  diis  device  to  circumvent  such  a 
foundational  act  of  Congress  as  this  line  item  legislation  would  be.  Moreover,  any  excq>tian  from  the 
requirements  of  the  199S  rescission  liiw  would  have  u^  be  is  the  form  of  as  express  exception,  thus 
serving  the  goals  of  public  nodce  and  accooniabihty. 

''*  We  concede  thai  Congress  may  encounter  practical  hurdles  in  seddng  to  pass  legislation 
disapproving  the  President's  exercise  of  rescission  authority.  SS£  Neal  Devins.  Budget  Reform  and  die 
|^i«n;y  pf  Pny,^^  31  Wm.  &  Maiy  L.  Rev.  993,  1018  (1990)  (Congress  will  be  rchictani  to  vote  for  a 
bill  to  ovenum  the  'fiscal  restraint*  that  u  ostensibly  reflected  by  presidemial  rescission),  in  our  view, 
ihi(  a^ect  of  d\e  measure  does  not  create  a  constiuitional  question,  but  instead  speaks  to  the  bill's  relative 
merits  as  a  matter  of  policy. 

"  Mistretta.  488  U.S.  at  372. 

"  The  "teasuns  and  justifications*  for  die  defcrminatinn  to  rescind  budget  authority  must  be  cet  forth 
In  die  message  diai  the  Presidetu  is  reqaired  to  send  to  Congrcvt  diat  provides  notice  of  his  decision  to 
lesdnd  die  budget  audiority.   Section  1111(3).  This  too  helps  to  cabin  the  delegation  to  the  President, 
becauce  it  requires  an  explanation  of  his  actions.  We  are  somevi^t  troubled,  however,  by  die 
xquirement  diat  the  President's  message  specify  *all  facts,  circumstances,  and  considerations  relating  to  or 
bearing  upon  the  rescission  ...    *  Section  11 1 1(5)  (emphasis  added).  Read  Uterally,  diis  provision 
would  obligate  the  President  \o  say  more  dian  is  reasonably  necessary  and  appropriate  to  explain  a 
rescission  decision,  and  thus  may  constitute  an  cncroacbniem  upon  die  President's  deUberativc  process. 
We  suggest  diat  the  provision  be  revised  to  state  diai  the  President  should  comply  with  the  requirement  to 
the  'maximum  extern  practicable.* 
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Finally,  historical  pr&ctice  can  be  a  legitimate  guide  to  resolving  separation  of  powers 
questions  where,  as  is  the  case  here,  the  maner  is  not  controlled  by  an  explicit  provision  of 
the  Constitution.^  As  Justice  Jackson  put  it,  "[t]be  actual  an  of  governing  under  our 
Constitution  does  not  and  cannot  conform  to  judicial  dcfmitions  of  the  power  of  any  of  its 
branches  based  on  isolated  clauses  or  even  single  Articles  lorn  ftt^ra  context.   While  the 
Constitution  diffuses  power  the  better  to  secure  liberty,  it  also  contemplates  iliat  practice  will 
integrate  the  dispersed  powers  into  a  workable  government.""  Therefore,  it  is  significant 
that  the  proposed  rescission  authority  granted  by  the  bill  is  not  entirely  unprecedented:    other 
statutes  have  authoriz(»l  the  President  to  control  the  outlay  of  appropriated  funds. 

For  example,  under  the  Congressional  Budget  and  Impoundment  Control  Act  of  1974. 
Che  President  is  authorized  lo  "defer  any  budget  authority  provided  for  a  specific  purpose  or 
project"  imtil  the  start  of  the  next  year  fiscal  year,  if  certain  conditions  are  met.   2  U.S.C. 
§  684."  This  provision  of  the  Act,  which  pcrmJL<;  the  President  to  withhold  appropriated 
funds  from  obligation  or  expenditure,"  is  a  lawful  delegation  of  some  of  Congress' 
appropriations  power  to  the  President.    Similarly,  the  Anti-Deficiency  Act  give.<;  the  President 
di.<;cretion.  in  certain  circumstances,  to  choose  not  to  expend  appropriated  funds.  5ce  31 
U.S.C.  §§  1341-42.  1349-51,  1511-19.^'  The  President  has  enjoyed  similar  discretion 


*  £L  INS  V.  Chadha.  462  U.S.  919,  945  (1983)  (dismissing  "utilitarian"  argument  il>at  stamtes 
authorizing  one  House  of  Congress  tu  "veto'  Executive  Branch  dcci.<;ions  bad  worked  well  in  practice, 
where  explicit  text  or  Constimiion  rendered  iliai  fonn  of  legislative  aoioo  invalid). 

"  Yoong^town  Sheet  &  Tube  Co.  v.  Sawver.  343  U.S.  579.  635  (1952)  (Jackson.  J.,  concurring). 
Sfifi  Jk2  Frcvtae  v.  Commi.'i.'iloner.  501  U.S.  868,  918  (1991)  (Scalia.  J.,  concuiting)  ('[mjodem  practice 
as  well  as  original  practice"  supports  notion  that  entities  that  are  not  cabinet-level  d^Mitmenu  of  the 
Executive  Branch  should  nevertheless  be  considered  'Departments"  for  purposes  of  fte  Appointmetus 
Clause  of  Article  11  of  the  Constitution). 

'  As  originally  enacted,  xhe  Act  required  the  President  (o  make  available  any  deferred  budget 
andiority  if  either  House  of  Congress  passed  a  resohition  disapproving  the  President's  dcrerral.   This  one- 
House  veto  of  Executive  Branch  decisions  was  held  unconstinmoruil  in  light  of  the  Supreme  Court's  ruling 
in  INS  v.  Chadha.  462  U.S.  919  (1983).  which  invalidated  diat  form  of  legislative  aaion.  5(£  Citv  of 
New  Haven  v.  tJntted  States.  809  F.2d  900  (D.C.  Cir.  1987).  In  response.  Congress  amended  the 
dcfeml  provision  to  its  current  form.  Sz  Pub.  L.  No.  100-119.  tide  n,  {  206(a),  101  Stat.  785  (1987). 

"  Tlie  term  "deferral  of  budget  authority"  is  defined  in  the  Act  to  incliide  'withholdii^  or  delaying  the 
obligation  or  expendimrc  of  budget  ambortty  .  .  .  provided  for  projects  or  activities,*  and  "any  other  type 
of  Executive  actiun  which  efi^cedvely  precedes  die  obligation  or  expenditure  of  budget  lufliOTity  .  .  .  ." 
2  U.S.C.  e  682(1). 

"  S££  alSS  State  Highway  Comm'n  v.  Volpe.  479  F.2d  1099.  1118  (Rdi  Cir.  1973)  (discussing  Anti- 
Dcficieticy  Act);  William  Bradford  Middlekaaff.  Note,  Twisting  the  Preslderfs  Arm:   The  Impoundment 
Control  Act  as  a  Tool  for  Enfordne  the  Principle  of  Atwrooriation  E«nendinire.  JOO  Yale  L.  J.  209,  210- 
1 1  (1990)  (same). 
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under  other  laws  designed  to  control  expenditures  that  have  been  enacted  over  the  years. ** 
The  constitutionaliiy  of  legislation  lilce  the  Anti-Deficiency  Aa  and  the  various  cxpendinire 
control  measures  has  not  been  doubted.^ 

Wc  recognize  that  S.4.'s  grant  to  the  President  of  the  power  to  rescind  budget 
authority  is  far  more  substantial  than  that  contained  in  the  Congressional  Budget  and 
Impoundment  Control  Act  and  the  Anti-Deficicncy  Act.  The  budget  aulhoritj'  .subject  to 
rescission  makes  up  a  significant  portion  of  the  total  federal  budget.   It  encompasses 
essentially  all  appropriations  for  national  defense,  and  most  domestic  spending  (other  than 
mandatory  appropriations,  e.g..  spending  for  entitlement  programs,  such  as  Social  Security 
and  Medicare).   Given  both  the  dollar  amounts  involved  and  the  functions  and  programs  at 
issue,  the  bill  could  be  viewed  as  an  expansive  delegation  to  the  President.   Nonetheless,  wc 
believe  that  it  is  consistent  with  applicable,  judicially  defmed  constimtional  limits  on 
delegations  to  the  Executive  Branch. 

In  addition  to  S.4,  other  bills  that  would  authorize  the  President  to  take  steps  to  cut 
government  spending  have  been  introduced  in  this  session  of  Congress.   S.14,  which  was 
introduced  by  Senators  Domcnici  and  Exon,  is  also  styled  "The  Legislative  Line  Item  Veto 
Act."   It  too  is  constitutionally  defensible. 

Under  S.14,  the  President  may  propose  to  Congress  the  cancellation  of  budget  items 
provided  in  any  Art.  Within  prescribed  time  limits,  the  President  may  transmit  a  special 
message  to  Congress  proposing  such  a  cancellation  and  submitting  a  bill  to  effect  that 
cancellation.   The  bill  would  be  afforded  expedited  consideration  by  Congress.    Under 
section  2(c)  of  S.14,  the  budget  item  in  question  would  be  effcttively  suspended  until  one 
House  rejerted  the  proposed  bill  to  cancel  the  expenditure."  It  is  the  .sponsors'  intent  that 
the  President  be  'guaranteed  a  vote  up  or  down  by  Congress  on  these  proposed 
rescissions."" 

This  would  be  a  significant  change  to  existing  practice  under  the  Congressional 
Budget  Impoundment  Control  Act,  which  does  not  compel  Congress  to  act  on  proposed 


"  Se£,  £iS;».  Ralph  S.  Abascal  &  John  R.  Kramer,  Presidgmial  Inwoundment  Pan  I:  Hisiorical 
Genctis  and  Constionional  Framework.  62  Geo.  L.J.  1549,  1569  (1974)  (discassinj  'bndcci  cdliaj" 
meacuies  of  the  late  1960s  and  early  1970s). 

»•  §JS  Kae  Stidi.  Congress'  Power  of  the  Purac.  97  Yale  L.J.  1343,  1363-64  &  il97  (1988). 

"  Section  2(e)  states  that  *[a]ny  budget  item  proposed  to  be  amceled  in  a  special  message  rraiumined 
10  Congress  under  subsection  (b)  shall  noc  be  made  available  Tor  obligation  or  oke  effect  until  the  day 
after  the  date  on  ^/bkb.  either  House  rejects  the  bill  transmitted  with  that  special  message.  * 

"  141  Cong.  Rcc.  S173  (daily  ed.  Jan.  4.  1995)  (statement  of  Sen.  TJomcnici).   li  should  be  noiod 
that,  in  our  view,  each  House  retains  die  authority  to  alter  the  rule.*;  of  e}q>edi<iau  set  forth  in  the  bill.  Sog 
our  discussion  above  in  note  7 

-    8    - 


48 


rescissions.    Specifically,  the  Congressional  Budget  and  Impoundmeni  Conxrol  Act  provides 
that  aay  amount  of  budget  authority  that  the  President  proposes  to  rescind  nmst  be  rr}»t\^ 
available  for  obligation  forty-five  days  after  Congress  has  received  the  President's  proposal, 
unless  Congress  has  completed  action  on  a  bill  approving  the  proposal  to  rescind.    2  U.S.C. 
§  683(b).    In  other  words,  unless  Congress  has  passed  a  bill  carrying  out  the  President's 
cancellation  request  the  fuiuls  targeted  by  the  President  for  cancellation  must  be  released  as 
soon  as  forty-five  days  have  pas-scd.    Under  S.14,  in  contrast,  the  item  of  spending  in 
question  remains  frozen  until  one  House  has  rejected  the  President's  proposed  bill  to  caned 
the  spending  that  is  transmitted  to  Congress  along  with  the  President's  .special  message.    S.14 
is  not  as  expansive  as  the  rescission  power  granted  to  the  President  under  S.4  —  which  would 
in  practice  require  two-thirds  of  each  House  to  force  an  expenditure  to  be  made  if  the 
President  backed  up  his  rescission  decision  with  a  veto  of  any  legislation  cancelling  his 
rescission.    Nevertheless,  S.14  is  still  a  powerful  tool  for  subjecting  to  public  scrutiny 
government  spending  that  the  President  believes  should  be  cut." 

In  the  House  of  Representatives,  H.R.  2,  entitled  "tlie  Line  Item  Veto  Act,"  has  been 
introduced.   It  is  largely  identical  to  5.4  with  respect  to  presidential  rescission,  but  would 


**  S.14  is  even  less  vulnerable  to  constitutional  attack  on  delegation  grounds  than  S.4.   However, 
S.\4  does  pose  one  potential  consnnjiional  question  that  is  not  raised  by  S.4.   It  could  be  argued  that  die 
provijiim  in  S.  14,  Section  2(e).  by  which  cither  Hduse  of  Congress  can  reject  the  President's  proposal  to 
cancel  the  budget  authority,  and  thereby  end  the  suspension  of  spending  that  was  triggered  by  transmloal 
of  the  President's  special  message,  constitutes  a  one-House  "veto'  of  executive  branch  action.    A  on&- 
House  veto  violates  the  Article  I  requirement  that  Icgisladvc  acts  'altering  the  legal  rights,  duties,  and 
reladoDS  of  persons  .  .  .  outside  the  LegisUnve  Branch'  mim  be  accomplished  through  bicameral  passage 
of  a  biU  and  presentment  to  the  President.   Gudha.  462  U.S.  at  952.   Stt  City  of  New  Haven  v.  United 
Stjrtes.  809  F.2d  900.  905  (D.C.  Cir.  1987).  We  believe  that  Ais  argument  is  unsound.   Under  S.14, 
each  House  merely  votes  on  the  rctscission  bill  that  is  submined  with  tiie  President's  special  message. 
Consideration  of  proposed  legislation  is  fhc  ordinary  business  of  the  Houses  of  Congress.  The  suspension 
of  the  budget  authority  in  question  while  Congress  considers  die  President's  rescission  proposal  is  a 
coaunon-sensc  device  to  prevent  the  potentially  wasteful  expenditure  uf  funds  dui  ultimately  might  be    - 
caocclkd  if  Congrcs!)  approves  the  President's  bill.   The  decision  to  stay  expenditures  during  the  pendency 
cf(  Ibe  proposed  rescission  l^jslation,  and  to  lift  that  stay  when  the  rescission  legimion  is  rejected,  is  a 
dedtkn  that  would  be  made  by  ^  Congress  by  the  enactment  of  S.  14  through  the  constitutionally 
pmcribed  method  of  bicameral  passage  and  prescnunem  to  the  President. 

This  aTTangemem  is  distinguishable  from  the  procedures  invalidated  in  QiaOfrS  and  Citv  of  New 
i^vea.  which  allowed  ehbcr  House  of  Congress  to  countermand  Gxccmive  Branch  action  (the  inspention 
of  deportation  proceedings  in  ^^hadha.  and  the  suKpension  of  budget  authority  that  Piesideni  proposed  in 
defer  in  Qtv  of  New  Haven.)  Unlike  ro  Qptfhf  and  Cicv  of  New  Haven,  where  each  House  was  voting 
on  an  administrative  decision,  under  S.14,  the  Houses  are  not  voting  on  the  suspension  of  spending  that 
ensued  when  the  Prtsideni  transmitted  the  rescission  bill:  they  arc  voting  on  the  bill  itself.    Rejection  of 
the  bill  —  action  that  eidicr  House  of  Congress  may  take  on  its  own.  consisteoi  with  Article  I  -  signals  die 
cod  of  the  period  in  which  die  suspension  is  in  effect.   In  short,  there  Is  a  critical  difference  between 
congressional  acdon  diat  operates  directly  to  reverse  an  Executive  decision,  and  congressional  acdon  diat 
afitea  an  Execudve  acdon  only  through  the  ordinary  workings  of  the  Article  1  process^,  as  wotdd  be  the 
case  under  S.14. 

-    9    - 
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also  authorize  the  President  to  deny  targeted  tax  bcneflts  after  they  have  been  enacted.   Just 
as  the  provision  granting  rescission  authority  is  intended  to  give  the  President  discretion  with 
respect  to  the  expenditure  of  funds,  the  provision  dealing  with  targeted  tax  benefits  seeks  to 
give  the  President  discretion  with  respect  to  taxation,   it  does  so  by  purporting  to  authorize 
the  President  to  "veto"  targeted  tax  benefits  after  they  become  law,  thus  resulting  in  their 
"repeal."   Section  3(a)(2).   The  use  of  the  terms  "veto"  and  "repeal"  is  constitutionally 
problematic.   Article  I,  §  7  of  the  Constitution  provides  that  the  Presideia  only  can  exercise 
his  "veto"  power  before  a  provision  becomes  law.   As  for  the  word  "repeal."  it  suggests  that 
the  President  is  being  given  authorization  to  change  existing  law  on  his  own.   This  argtiably 
would  violate  the  plain  textual  provisions  of  Article  I.  §  7  of  the  Comtitution,  governing  the 
manner  in  which  federal  laws  arc  to  be  made  and  altered.   To  avoid  these  constitutional 
shoals,  we  believe  that  H.R.  2  should  be  reca.st  so  that  it  eliminates  the  word  "veto"  from  the 
targeted  tax  benefit  provision,  and  confers  on  the  President  the  power  to  suspend  (rather  than 
"repeal")  such  benefits.   ITiese  changes  would  preserve  the  purpose  of  the  provision:   an 
attempt  to  give  the  President  discretion  with  respect  to  the  implementation  of  targeted  tax 
benefit*;.   Moreover,  ihc  changes  would  place  the  targeted  tax  benefit  provision  on  the  same 
defensible  constitutional  footing  as  the  provision  regarding  rescission  of  budget  authority. 

n.  Proposed  Line  Item  Veto  Constitirtional  Amendments 

In  addition  to  the  sianitory  alternatives  discussed  above,  proposed  constitutional 
amendments  to  give  the  President  line  item  veto  power  have  also  been  introduced.   I  have 
reviewed  proposed  amendments  that  have  recently  been  introduced  by  Senator  Brown, 
Senator  Simon,  and  Senator  Thurmond  (joined  by  Senator  Dole  and  Senator  Simpson). 

Senator  Brown's  proposed  amendment,  S.J.  Res.  16,  §  1,  states  in  pan: 

The  President  shall  have  power,  when  any  bill,  including  any 
vote,  resolution,  or  order,  which  contains  any  item  of  spending 
authority,  is  presented  to  him  pursuant  to  section  7  of  article  I 
of  this  Constinition,  to  separately  approve,  reduce,  or 
disapprove  any  provision,  or  part  of  any  provision,  contained 
therein. 

Under  Senator  Brown's  proposal,  the  President  must  return  any  disapproved  or 
reduced  portions  of  a  bill  to  the  House  of  Congress  in  which  the  bill  originated.   S.J.  R£S. 
16.  §  1.   The  President's  action  may  be  overridden  in  conformity  with  existing  procedures 
under  Article  I,  §  7,  Lfi...  by  a  two-thirds  vote  of  both  Houses  of  Congress.   Jd.   The 
proposed  amendment  defmes  "[i]tents  of  spending  authority"  as  "those  portions  of  a  bill  that 
appropriate  money  from  the  Treasury  or  that  otherwise  authorize  or  limit  the  withdrawal  or 
obligation  of  money  from  the  Treasury,"  including  spending  on  eivtitlemcm  programs.  J^  § 
2. 
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As  drafted,  Senator  Brown's  amendment  apparently  would  give  the  President  line  item 
veto  Hutboiity  beyond  the  spending  context:    it  states  that  the  President  may  reduce  or 
disapprove  my  provision  in  a  bill.   We  read  this  to  mean  that  the  President  would  not  only 
be  authorized  to  use  his  line  item  power  to  cut  spending,  but  also  to  modify  any  portion  of  a 
bill,  even  if  the  portion  in  question  does  not  relate  to  the  eT7>cnditurc  of  ftmds,  as  long  as  any 
provision  of  the  bill  contained  an  item  of  spending  authority.   (If  such  a  transfer  of  power  to 
the  President  is  not  intended,  the  proposal  should  be  redrafted  to  make  clear  that  the 
President  is  only  authorized  to  veto  items  of  appropriation.) 

The  proposed  constitutional  amendments  introduced  by  Senator  Thurmond  and  by 
Senator  Simon,  S.J.  Res.  2  and  S.J.  Res.  15,  respectively,  are  more  limited.   They  would 
authorize  the  President  to  disapprove  (or,  in  imder  S.J.  Res.  15,  "reduce  or  disapprove")  an 
'item  of  appropriation"  (except,  under  S.J.  Res.  15,  "any  item  of  appropriation  for  the 
Congress").    Neither  amendment  would  permit  the  President  to  disapprove  other  portions  of 
the  bill  in  which  the  item  of  appropriation  is  contained.   The  two  proposals  do  not.  however, 
define  the  types  of  appropriations  that  would  be  subject  to  the  amendment  (except  insofar  as 
Senator  Simon's  amendment  excludes  legislative  appropriations).   Whereas  Senator  Brown's 
proposal  specifically  indicates  that  it  coven>  essentially  all  forms  of  spending,  including 
entitlements,  it  is  unclear  what  is  covered  by  S.J.  Res.  2  and  S.J.  Res.  15.   In  addition, 
neither  proposal  dctines  the  term  "item."   Docs  it  mean  numbered  sections  of  a  bill,  or 
specific  appropriations  proNasions  within  a  numbered  section,  or  both?   If  cither  S.J.  Res.  2 
or  S.J.  Res.  15  eventually  were  to  become  part  of  the  Constimiion,  the  uncertainty  about 
their  scope  could  lead  to  litigation.   For  example,  the  President  might  interpret  the 
amendment  as  giving  him  the  power  to  veto  entitlement  spending,  which,  in  mm,  could 
prompt  a  beneficiary  to  sue,  claiming  that  the  President  bad  no  such  authority.   Likewise, 
there  could  be  lawsuits  as  to  whether  a  vetoed  "item"  really  is  an  'item*  within  the  meanins 
of  the  amendmem.* 

More  fundamental  than  Uie  problems  with  the  wording  of  the  proposed  line  item  veto 
amendments  is  the  question  whether  it  makes  sense  to  embaric  on  the  padi  of  amending  the 
Constimiion  in  order  to  give  line  item  veto  power  to  the  President.  Amending  the 
Constitution  is  a  serious  endeavor,  one  that  mtist  not  be  tmdertaken  lightly.  If  the 
amendment  ha.s  unintended  consequences,  it  will  not  be  easy  to  repeal  or  revise  it  once  it 
becomes  pan  of  the  Constitution.  A  line  item  veto  stamte  can  he  more  readily  fine-tuned  as 
the  need  to  do  so  arises.    Qx  should  be  noted,  however,  that  those  who  favor  the  approach  of 
a  constitution  amendment  may  coiKlude  that  the  extreme  difficulty  in  revising  it  would  be  a 
virtue.) 


*  S&  Louis  Fisher  &  Ncal  Dcvins,  How  Successfully  Can  ifac  -States'  Item  Veio  be  Transferred  to  the 
President?.  75  Geo.  L.I.  159.  166  (1986)  (litigation  over  scope  of  sate  line  item  veto  mcasxires  shows  thai 
questions  as  to  "fwjhai  constitutes  an  "iietn'  ...  is  a  source  of  consta«  rciurerpretation  by.  and  dispute 
among,  governors,  legislators,  and  courts'). 
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In  my  view,  it  is  not  necessary  to  amend  the  Constitution  in  order  to  achieve  the  basic 
goals  of  a  line  item  veto.  There  are  stamiory  alternatives  that  would  accomplish  the 
purposes  of  the  line  item  veto  ainendments,  and  that  pass  constitutional  muster.   The  road  to 
amending  the  Constitution  is  an  arduous  and  uncertain  one;"  it  could  talce  quite  some  time 
for  the  neces-sary  number  of  Sutes  to  approve  the  amendment.   Sustainable  line  item  veto 
legislation,  by  contrast,  can  be  passed  by  Congress  and  signed  into  law  by  the  President  in 
short  order  in  the  coming  weeks. 

TIL  Conclusion 

The  President  has  long  supported  the  line  item  veto.   In  a  letter  to  the  Congressional 
leadership,  the  President  wrote: 

The  line  item  veto  authority  will  help  us  cut  imnecessar^'  spending  and  reduce 
the  budget  deficit.   It  is  a  powerful  tool  for  fighting  special  interests,  who  too 
often  are  able  to  ^^•in  approval  of  wasteful  projects  through  manipulation  of  the 
congressional  process,  and  buiy  them  in  massive  bills  where  they  are  protected 
from  Presidential  vetoes.   Ii  will  increase  the  accoimtabilit}'  of  government.   1 
want  a  strong  version  of  the  line  item  veto,  one  that  enables  the  President  to 
take  direct  slcps  to  curb  wasteful  spending.   This  is  clearly  an  area  where  both 
parties  can  come  together  in  the  national  interest,  and  I  look  forward  to 
working  with  the  Congress  to  quidcly  enact  this  measure." 

Although  line  item  veto  authority  can  be  conferred  through  a  constiwtional 
amendment,  wc  do  not  believe  that  such  a  step  is  necessary.   There  are  statutory  alternatives 
that  will  accomplish  the  desired  objectives.  .We  would  be  pleased  to  work  with  the  Congre.« 
to  facilitate  the  refmemcnt  and  enactment  of  such  legislation. 


"  Ss£.  Walter  Pellinucr.  The  LegiUinacv  of  Constitutional  Change:  RcThjalgpff  ^  Amendmgnt 
,  97  Harv  L.  Rev.  386.  .^87  (1983). 


"  Lcucr  from  (he  President  to  the  Speaker  of  the  United  States  House  of  Rcpresematives.  at  2  (Jan.  S. 
199S). 
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Senator  Brown.  Now,  I  ask  the  fourth  panel  to  join  us:  Steve 
Moore  from  the  Cato  Institute,  Robert  Barr  from  the  U.S.  Chamber 
of  Commerce,  and  David  Keating  from  the  National  Taxpayers 
Union.  I  might  also  ask,  unless  any  member  of  the  committee  ob- 
jects, that  the  next  panel  join  this  group  as  well,  and  our  hope 
would  be  that  there  might  be  some  interaction  between  individual 
members  of  the  panel  after  we  have  asked  the  panel  to  give  their 
statements.  Greg  Sidak  is  a  resident  scholar  at  the  American  En- 
terprise Institute;  Timothy  Flanigan;  and  Louis  Fisher  from  the 
Congressional  Research  Service.  Mr.  Flanigan  is,  of  course,  the 
former  Assistant  Attorney  General  that  was  previously  referred  to. 

Mr.  Moore,  I  would  like  to  start  with  you.  Obviously,  for  all  of 
you,  we  will  accept  your  statements  into  the  record  and  ask  you  to 
go  ahead  with  your  oral  remarks. 

PANEL  CONSISTING  OF  STEPHEN  MOORE,  DIRECTOR  OF  FIS- 
CAL POLICY  STUDIES,  THE  CATO  INSTITUTE,  WASHINGTON, 
DC;  ROBERT  D.  BARR,  DEPUTY  CHIEF  ECONOMIST,  U.S. 
CHAMBER  OF  COMMERCE,  WASHINGTON,  DC;  DAVID 
KEATING,  EXECUTIVE  VICE  PRESIDENT,  NATIONAL  TAX- 
PAYERS UNION,  WASHINGTON,  DC;  J.  GREGORY  SIDAK,  RESI- 
DENT SCHOLAR,  AMERICAN  ENTERPRISE  INSTITUTE,  AND 
SENIOR  LECTURER,  YALE  SCHOOL  OF  MANAGEMENT,  WASH- 
INGTON, DC;  TIMOTHY  E.  FLANIGAN,  JONES,  DAY,  REAVIS 
AND  POGUE,  AND  FORMER  ASSISTANT  ATTORNEY  GENERAL, 
OFFICE  OF  LEGAL  COUNSEL,  U.S.  DEPARTMENT  OF  JUSTICE, 
WASHINGTON,  DC;  AND  LOUIS  FISHER,  CONGRESSIONAL  RE- 
SEARCH SERVICE,  WASHINGTON,  DC 

STATEMENT  OF  STEPHEN  MOORE 

Mr.  Moore,  Thank  you,  Mr.  Chairman.  I  have  to  be  up  at  the 
Budget  Committee  in  about  20  minutes,  so  I  might  just  have  to 
make  my  statement  and  go  up,  if  that  is  OK  with  you. 

Thank  you  very  much  for  the  opportunity  to  testify  on  an  issue 
that  I  have  worked  on  for  the  last  10  years,  and  that  is  the  line- 
item  veto.  Interestingly  enough,  about  8  years  ago  I  testified  before 
the  House  Judiciary  Committee  on  the  line-item  veto  and  much  of 
the  comments  were  along  the  lines  of  isn't  this  a  partisan  power 
grab  for  President  Reagan.  I  feel  somewhat  vindicated  that  today 
I  am  able  to  come  before  you  and  plead  that  you  give  Democrat  Bill 
Clinton  the  line-item  veto.  I  have  long  supported  the  line-item  veto 
because  I  think  it  is  a  very  effective  tool  of  cutting  wasteful  and 
excessive  spending,  and  I  think  that  the  State  experience  bears 
that  out. 

Let  me  touch  on  one  point  before  I  go  on  to  the  main  point  of 
my  testimony,  and  that  is  the  State  experience,  and  say  that  I  re- 
ject the  idea  that  this  is  somehow  a  major  and  unprecedented 
power  shift  toward  the  President  in  terms  of  the  power  of  the 
purse. 

There  have  been  discussions  this  morning  on  the  issue  of  the  im- 
poundment power,  and  I  think  it  is  important  to  understand  that 
this  was  a  power  that  was  routinely  exercised  by  every  President 
from  Thomas  Jefferson  through  Richard  Nixon.  In  fact,  Thomas 
Jefferson  used  this  power  in  1801  to  impound  a  $50,000  grant  for 
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Navy  gunboats.  The  reason  that  is  important,  I  think,  is  that  Presi- 
dent Jefferson  had  asserted  that  the  President  had  this  power; 
that,  essentially,  what  the  impoundment  power  meant  was  that  an 
appropriation  was,  in  a  sense,  a  ceiling  on  how  much  Congress 
could  spend,  not  what  it  has  become  today,  which  is  essentially  a 
floor  on  spending. 

Interestingly  enough,  during  World  War  II  President  Roosevelt 
used  the  impoundment  power  quite  substantially  to  reduce  domes- 
tic spending  to  shift  power  to  the  war  effort.  During  the  1960's, 
President  Kennedy  and  President  Johnson  used  the  impoundment 
power  quite  effectively,  and  Richard  Nixon,  of  course,  used  it  sub- 
stantially. 

In  fact,  I  have  heard  the  argument  made  that  the  impoundment 
power  was  not  used  to  reduce  spending.  That  was  a  point  that  Sen- 
ator Biden  made,  but  if  you  look  at  the  record,  for  example.  Presi- 
dent Johnson  used  the  impoundment  power  to  reduce  appropria- 
tions by  about  5  percent  in  one  year.  That  is  a  pretty  substantial 
use  of  this  power.  So,  again,  I  don't  think  the  line-item  veto  we  are 
talking  about  today  is  necessarily  a  shift  in  the  power.  Rather,  I 
think  it  should  be  described  as  a  restoration  of  the  correct  and 
rightful  powers  of  the  President  over  the  purse. 

The  main  focus  of  my  comments  today  will  be  on  a  survey  that 
we  did  at  the  Cato  Institute  2  years  ago  of  118  governors.  We 
thought  that  it  was  very  important  to  look  at  how  governors  felt 
that  this  power  had  worked.  As  you  have  mentioned  many  times, 
43  governors  do  have  the  line-item  veto  power.  We  asked  118  of 
these — and  I  will  make  the  point  that  this  was  a  bipartisan  survey. 
We  got  responses  from  Ronald  Reagan;  Jimmy  Carter;  Michael 
Dukakis;  Bill  Clinton;  Tommy  Thompson;  Carroll  Campbell,  who 
was  here  earlier  today.  Fifty  of  the  respondents  were  Democrats, 
and  very  briefly  I  will  summarize  the  results. 

First,  92  of  the  respondents,  of  the  governors,  said  that  they  felt 
that  the  line-item  veto  should  be  given  to  the  President;  that  this 
is  essentially  an  important  power  for  the  President  to  have.  Sec- 
ond, 69  percent  of  the  governors  felt  that  in  their  State  the  line 
item  veto  power  was  a  very  effective  tool  at  reducing  spending  and 
balancing  the  budget.  Those  first  two  results  were  totally  biparti- 
san. We  saw  no  difference  between  Democrat  governors  and  Repub- 
lican governors  in  terms  of  their  support  for  the  line-item  veto. 

The  third  question  we  asked  them  was  also  interesting.  We 
asked  them,  do  you  think  that  in  today's  Federal  Government  the 
Congress  has  too  much  power  over  the  purse  or  the  President  has 
too  much  power  over  the  purse.  The  response  that  we  got  from 
them  was  that  55  percent  that  they  think  today  the  Congress  has 
too  much  power  over  the  purse.  Only  2  percent  said  that  they  think 
the  balance  of  power  is  too  favored  in  favor  of  the  President. 

Now,  that  was,  by  the  way,  a  partisan  result.  We  found  that 
Democrats  were  more  likely  to  think  that  the  balance  of  power  was 
about  right,  whereas  Republican  governors  seemed  to  think  that 
there  was  too  much  power  to  the  Congress.  Incidentally,  you  might 
be  interested  to  know.  Senator  Simon,  that  we  also  asked  the  Sen- 
ators about  the  balanced-budget  amendment  and  we  found  very 
strong  support.  About  two-thirds  of  the  governors  support  a  bal- 
anced-budget amendment  to  the  Constitution. 
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So  let  me  summarize  by  saying  that  I  think  that  on  the  State 
level  the  experience  is  fairly  positive,  and  I  will  make  one  last 
point.  Senator  Simon,  you  made  the  point  earlier  that  you  would 
support  something  that  would  allow  the  President  to  reduce  an  ap- 
propriation, and  tnat  is  a  very  important  power. 

There  have  been  many  statistical  studies  that  have  been  done 
that  look  at  whether  the  line-item  veto  actually  reduces  spending 
on  the  State  level.  When  you  look  at  just  overall  line-item  veto, 
they  don't  show  very  good  results.  Spending  is  not  lower  in  States 
with  line-item  veto  than  without.  But  if  you  look  at  just  the  States 
that  have  what  we  call  the  item  reduction  veto,  you  do  see  a  very 
substantial  reduction  in  spending.  So  I  think  that  I  would  support 
the  strongest  possible  line-item  veto  and,  in  my  opinion,  that  would 
be  an  item  reduction  veto. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Moore  follows:] 

Prepared  Statement  of  Stephen  Moore 

Mr.  Chairman,  thank  you  for  the  opportunity  to  address  the  Subcommittee  on  the 
Constitution  on  an  issue  of  vital  importance  to  our  nation's  fiscal  future:  the  line 
item  for  the  president.  I  share  the  opinion  of  three-quarters  of  the  American  public 
that  the  line  item  veto  is  an  essential  fiscal  tool  for  weeding  out  excessive  and 
wasteful  spending  from  the  federal  budget. 

I  have  been  writing  about  and  advocating  the  line  item  veto  for  over  ten  years — 
first  when  I  worked  at  the  Heritage  Foundation  in  the  1980s,  and  for  the  last  sev- 
eral years  as  director  of  fiscal  poucy  studies  at  Cato.  In  the  1980s  many  liberals 
accused  fiscal  conservatives  of  supporting  line  item  veto  authority  only  as  a  partisan 
power  grab. 

In  hindsight,  it  is  understandable  why  they  would  think  that.  Republican  Ronald 
Reagan  was  in  the  White  House  while  the  Democrats  had  firm  control  of  the  Con- 
gress. But  in  1992  after  the  election  of  Bill  Clinton  as  President  and  at  a  time  when 
the  Democrats  controlled  the  Congress  and  the  White  House,  I  and  other  long  time 
supporters  argued  that  now  was  the  time  to  enact  the  line  item  veto.  RepubUcans 
in  Congress  surprised  the  critics  by  supporting  a  line  item  veto  for  Democrat  Bill 
Clinton. 

The  line  item  veto  failed  two  years  ago  because  the  Democrat-controlled  Congress 
refused  to  give  the  president  of  their  own  party  this  budget  tool  to  eliminate  exces- 
sive spending.  This  is  not  a  partisan  issue,  it  is  a  balance  of  power  issue. 

How  ironic,  but  appropriate,  it  would  be  if  after  all  of  these  years  a  Republican- 
controlled  Congress  enacted  a  line  item  veto  to  be  first  used  by  Democratic  presi- 
dent. 

Before  getting  to  the  major  focus  of  my  testimony,  I  wish  to  respond  to  one  flawed 
but  often  repeated  criticism  of  the  line  item  veto.  This  is  the  charge  that  item  veto 
would  confer  too  much  power  over  the  purse  strings  to  the  executive  branch.  Indeed, 
the  line  item  veto  debate  has  never  been  a  partisan  battle  as  a  battle  between  the 
executive  and  legislative  branches  of  government. 

The  line  item  veto  would  not  involve  a  huge  and  unprecedented  power  shift  in 
the  direction  of  the  White  House.  The  item  veto  should  be  more  accurately  thought 
of  as  a  relatively  weak  and  partial  restoration  of  the  rightful  budgetary  powers  of 
the  President  that  were  stripped  from  the  executive  branch  by  the  1974  Budget  Act. 
The  Budget  Act  stripped  the  President  of  his  right  to  impound  funds — a  power  that 
was  exercised  routinely  by  every  president  from  Thomas  Jefferson  through  Richard 
Nixon.  Jefferson  first  employed  this  power  to  refuse  to  spend  appropriated  funds  in 
1801  when  he  impounded  $50,000  for  Navy  gunboats. 

The  founders  believed  that  the  President,  as  the  head  of  the  executive  branch  and 
therefore  responsible  for  executing  the  laws  and  spending  taxpayer  funds  judi- 
ciously, had  a  unilateral  authority  not  to  spend  money  appropriated  by  the  Congress 
if  that  spending  was  unnecessary. 

This  was  an  extremely  powerful  White  House  authority  that  was  exercised  often 
for  nearly  the  first  200  years  of  our  nation.  Presidents  Kennedy,  Johnson  and  Nixon 
used  the  impoundment  power  routinely — and  in  some  years  used  it  to  cut  federal 
appropriations  by  more  than  5  percent.  In  one  year  Richard  Nixon  impounded  more 
than  7  percent  of  domestic  appropriations.  In  1974  the  Congress  stripped  the  presi- 
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dent  of  his  lawful  impoundment  powers  and  instead  gave  him  two  very  weak  sub- 
stitutes: the  deferral  and  rescission  authority.  But  as  the  members  of  this  committee 
know  well,  rescissions  require  Congress  to  affirmatively  approve  a  presidential  re- 
quest not  to  spend  money.  Most  rescissions  are  simply  ignored  by  Congress  and 
never  even  voted  on.  And  thus  through  congressional  inaction,  they  are  killed. 

So  the  line  item  veto  is  vital  because  it  partially  restores  the  rightful  authority 
of  the  executive  branch  that  was  improperly  snatched  away  in  a  power  grab  by  the 
post-Watergate  Congress  in  1974.  Indeed,  my  first  choice  would  be  for  this  Congress 
to  enact  a  mil  restoration  of  the  president's  impoundment  power.  Then  the  president 
would  not  need  Une  item  veto. 

It  is  worth  noting  that  although  some  critics  say  that  the  line  item  veto  would 
not  save  taxpayers  money,  one  way  to  measure  the  potential  impact  is  to  add  up 
the  foregone  savings  from  rejected  rescissions.  If  all  of  Ronald  Reagan's  rescissions 
had  been  approved  by  Congress,  the  federal  debt  wovild  have  been  $27  billion  lower 
than  it  was  from  1981-89. 

This  leads  me  into  the  main  focus  of  my  remarks  and  that  is  the  issue  of  how 
well  the  line  item  veto  works  on  the  state  level. 

In  1992  the  Cato  Institute  conducted  a  survey  of  118  governors  and  former  gov- 
ernors on  the  issue  of  what  budget  process  measures  that  Washington  should  adopt 
to  help  balance  the  budget.  Sixty-seven  of  the  respondents  were  RepubUcans,  50 
were  Democrats,  and  one  was  an  independent.  I  wish  to  submit  the  entire  study 
for  the  record  if  I  may. 

Many  of  the  budget  measures  that  Congress  is  now  considering — including  the 
balanced  budget  amendment,  mandate  relief,  supermajority  requirements  to  raise 
taxes,  and  line  item  veto — are  already  commonplace  on  the  state  level.  For  example, 
43  states  grant  their  governor  some  form  of  Une  item  veto  authority.  All  but  one 
state  have  balanced  budget  requirements  of  one  kind  or  another. 

The  reason  we  consulted  the  governors  is  that  they  are  the  one  group  that  has 
hands-on  experience  working  with  manv  of  the  deficit  reduction  ideas  that  are  now 
under  consideration  in  Washington.  They  can  bring  a  special  perspective  to  the 
issue.  Some  governors,  such  as  Tommy  Thompson  of  Wisconsin,  have  relied  heavily 
on  the  line-item  veto  to  cut  expenditures  and  balance  the  budget. 

The  major  findings  of  our  survey  were  as  follows  (see  also  the  attached  charts): 

( 1)  SixtAT-nine  percent  of  the  governors  described  the  line  item  veto  as  "a  very 
useful  tool  in  helping  balance  the  state  budget. 

(2)  Ninety-two  percent  of  the  governors  beUeve  that  "a  line-item  veto  for  the 
president  would  help  restrain  federal  spending." 

(3)  There  was  very  strong  bipartisan  support  for  the  line  item  veto.  Among  only 
the  Democratic  governors,  88  percent  believe  the  line-item  veto  would  be  use- 
ful. 

(4)  Fifty-five  percent  of  the  governors  think  that  Congress  has  "too  much  au- 
thoritv  over  the  federal  budget,"  against  only  2  percent  who  think  that  the 
president  has  too  much  authority.  There  was  a  very  large  difference  in  opin- 
ion among  Democrats  and  Republicans  on  this  issue,  with  Democrat  gov- 
ernors thinking  the  balance  is  right  and  the  overwhelming  majority  of  Repub- 
Ucan  governors  beUeving  Congress  has  too  much  power. 

On  two  other  budget  reform  issues  we  also  found  high  levels  of  support: 

•  By  a  two-to-one  margin  the  governors  approve  of  a  balanced-budget  amendment 
to  the  Constitution.  Fifty-five  percent  of  them  said  that  a  balanced-budget 
amendment  was  "very  desirable  ;  22  percent  said  it  was  "somewhat  desirable"; 
and  24  percent  said  it  was  "not  desirable." 

•  Nearly  nine  of  ten  of  the  governors  believe  that  the  federal  government  should 
reimburse  state  governments  for  the  cost  of  federal  mandates. 

When  we  asked  the  governors  why  they  supported  or  opposed  the  line  item  veto, 
here  are  some  of  the  more  interesting  responses  we  received: 

I  support  the  line  item  veto  because  it  is  an  executive  branch  function 
to  identify  budget  excesses  and  wasteful  items.  It  is  an  antidote  for  pork. 
Hugh  L.  Carey,  Democratic  Governor  of  New  York,  1975-83. 

Legislators  love  to  be  loved,  so  they  love  to  spend  money.  Line  item  veto 
is  essential  to  enable  the  executive  to  hold  down  spending. 
William  Weld,  Republican  Governor  of  Massachusetts,  1991-present. 

When  I  was  governor  of  California,  the  governor  had  the  line  item  veto, 
and  so  you  could  veto  parts  of  the  spending  in  a  bill.  The  president  can't 
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do  that.  I  think,  frankly — of  course,  I'm  prdudiced — government  would  be 
far  better  off  if  the  president  had  the  right  of  line-item  veto. 
Ronald  Reagan,  Republican  Governor  of  California,  1967-75. 

I  support  the  line  item  veto.  As  the  governor  has  direct  accountability  to 
the  entire  state  while  the  legislators  report  to  a  relatively  small  constitu- 
ency, so  the  president  must  account  to  the  entire  nation  as  members  of 
Congress  respond  to  the  needs  of  535  varying  constituencies. 

Joan  Finney,  Democratic  Governor  of  Kansas,  1991-1995. 
Tremendous  tool  for  saving  money. 
Mike  O'Callaghan,  Democratic  Governor  of  Nevada,  1959-63. 

To  the  detriment  of  the  federal  process,  the  president  is  not  held  account- 
able for  a  balanced  budget  *  *  *.  Without  the  line  item  veto,  the  president 
has  minimal  flexibility  to  manage  the  federal-budget  after  it  is  passed. 
L.  Douglas  Wilder,  Democratic  Governor  of  Virginia,  1990-1994. 

The  findings  of  Cato's  governor  survey  contradict  the  critics  of  line  item  veto  who 
argue  that  such  measures  would  not  help  resolve  the  nation's  fiscal  crisis.  Many  in- 
side-the-beltway  pundits  complain,  "The  budget  needs  leadership  not  process  re- 
form." That  is  wrong.  Process  reform  leads  to  better  leadership  and  better  decision- 
making. 

Finally,  let  me  voice  one  word  of  caution  about  the  line  item  veto.  Although  I  am 
an  enthusiastic  siipporter  of  this  budget  disciplining  tool,  we  proponents  should  net 
oversell  the  case  for  this  measure.  Critics  are  right  when  they  say  that  it  will  not 
by  itself  balance  the  budget.  In  my  opinion,  the  president  could  pare  the  budget  by 
$5  to  $10  billion  a  year  with  line  item  veto.  That  is  a  far  off  distance  from  our  $200 
billion  annual  deficits.  Nonetheless,  on  balance,  the  line  item  veto  is  a  long  overdue 
way  to  stop  tiie  fiscal  bleeding. 
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Question  1 

Was/Is  the  Une-ltem  Veto  a  Useful  Tool  to  You  as  Governor  in  Balancing  the  State  Budget? 


80% 


All  Governors 


Reput)licans 


Demoaats 


Very  Useful  Tool  E]   Somewhat  Useful  Tod 


Not  UseM 


NoU:  PsfeonliQet  ma)  not  add  to  100  du*  to  founding. 
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Question  2 

Do  You  Thinly  Tliat  a  Une-ttem  Veto  for  the  President  Would  Help  Restrain  Federal  Spending? 


All  Governors 


Republicans 


Democrats 


Yes 


No 
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Question  3 

Based  upon  Your  Experience  as  Governor  wilh  Balanced-Budget  Requirements,  Do  You  Think  That  a 

Balanced- Budget  Amendment  to  the  Constrtution  for  the  Federal  Government  Is  Desirable? 


80% 


All  Governors 


Republicans 


Democrats 


Very  Desirable  □    Somewhat  Desirable 


Not  At  All  Desirable 


NolK  Parcantagos  may  not  add  to  100  due  to  rounding. 


Question  4 

Should  the  Federal  Government  Be  Required  to  Reimburse  States  for  the  Cost  of  Federal  Mandates? 


Afl  Governors 


Republicans 


Yes 


H    No 


Demoaats 
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Senator  Brown.  Thank  you.  You  not  only  gave  us  a  very  inter- 
esting presentation,  but  very  concise.  You  made  the  light,  I  noticed. 
Mr.  Barr? 

STATEMENT  OF  ROBERT  D.  BARR 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  My  name  is  Robert  Barr 
and  I  am  the  Deputy  Chief  Economist  of  the  U.S.  Chamber  of  Com- 
merce. We  appreciate  the  opportunity  to  appear  before  this  sub- 
committee to  support  a  line-item  veto  and  enhanced  rescission. 

We  believe  that  the  President  should  have  some  form  of  line-item 
veto  authority.  Large  and  growing  Federal  deficits  have  usurped 
private  savings,  reduced  investment  and  capital  formation,  stymied 
productivity  growth,  and  lowered  our  standard  of  living.  American 
households  and  American  businesses  will  benefit  from  deficit  re- 
duction. Clearly,  the  biggest  weapon  in  this  effort  is  a  tax  limita- 
tion balanced-budget  amendment,  but  the  line-item  veto,  or  en- 
hanced rescission  authority,  is  an  added,  necessary  tool. 

The  hesitancy  to  employ  across-the-board  cuts  or  the  veto  of  en- 
tire appropriation  bills  are  often  perceived  as  too  draconian.  If  the 
balanced-budget  amendment  is  the  battle  tank  in  our  war  over 
Federal  red  ink,  then  the  line-item  veto  provides  us  with  surgical 
strike  capability.  If  one  admits  that  we  need  such  capability,  the 
next  question  becomes  what  kind  of  capability.  The  options  range 
from  the  rescission  authority  provided  under  current  law,  to  a  so- 
called  expedited  rescission,  to  an  enhanced  rescission  provision, 
and  finally  to  a  constitutional  line-item  veto. 

Clearly,  the  status  quo  has  proven  inadequate  over  the  20  years 
of  its  existence.  If  Congress  simply  ignores  the  President's  package 
of  rescinded  spending  cuts,  the  funds  are  restored.  This  pocket  res- 
toration of  funds,  as  it  were,  by  the  Congress  violates  the  impound- 
ment prerogative  of  every  President  from  Jefferson  to  Nixon. 
Vetoing  an  entire  appropriations  bill  to  eliminate  unnecessary 
spending  is  like  blowing  up  a  ship  to  rid  it  of  its  barnacles. 

The  next  option,  expedited  rescission,  is  slightly  tougher  than 
current  law.  It  at  least  forces  legislators  to  take  a  stand  by  requir- 
ing a  vote  on  the  President's  rescission  package  within  a  certain 
timeframe.  Significantly,  though,  the  President  has  no  veto  power 
under  this  framework. 

Much  more  promising,  in  our  view,  is  the  enhanced  rescission. 
Under  this  framework,  the  cuts  can  only  be  restored  ultimately 
with  a  two-thirds  Congressional  override  of  the  Presidential  veto. 
Enhanced  rescission  also  applies  to  report  language,  and  under 
some  configurations  the  measure  would  allow  for  either  elimination 
or  reduction  of  spending  on  specific  programs. 

Finally,  the  constitutional  line-item  veto  has  the  strongest  legal 
backing,  since  it  doesn't  rely  on  statutory  language.  However,  it 
would  not  apply  to  report  language  and,  under  most  configurations, 
would  leave  the  President  only  an  all-or-nothing  choice  regarding 
the  funding  of  a  particular  program.  Moreover,  as  constitutional 
amendment,  it  would  be  somewhat  more  difficult  to  get  passed  and 
ratified. 

All  the  above  approaches  directly  address  the  annual  appropria- 
tions process  and  include,  or  could  include,  targeted  tax  benefits. 
Some  approaches  would  also  include  certain  aspects  of  mandatory 
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spending  covered  by  authorizations.  The  Chamber  beheves  that  all 
spending  should  be  on  the  table  for  evaluation. 

Some  critics  have  claimed  that  the  line-item  veto  or  enhanced  re- 
scission would  result  in  even  more  expenditures,  that  States  with 
such  authority  have  not  seen  expenditures  decline,  or  that  the  real 
problem  is  not  with  appropriations,  but  with  entitlements. 

On  the  first  point,  we  simply  disagree.  Under  line-item  veto  or 
enhanced  rescission  authority,  the  President  becomes  the  point 
man  with  respect  to  discretionary  spending,  and  the  voters  will 
know  it.  With  regard  to  the  second  point,  there  is  importance  evi- 
dence that  the  executive's  ability  to  reduce  and  not  just  eliminate 
a  program  spending  level  has  resulted  significantly  in  a  lower  rate 
of  growth  in  State  spending.  This  is  the  point  that  Mr.  Moore  just 
made.  This  more  flexible  approach,  available  to  the  governors  of  10 
States,  appears  to  have  a  more  positive  impact  on  restraining  State 
expenditures.  Consequently,  the  Congress  urges  the  Congress  to  in- 
corporate item  reduction  authority  in  its  budget  process  reform  leg- 
islation. 

Finally,  we  understand  that  at  this  stage  the  more  acute  budg- 
etary problem  is  entitlements,  not  discretionary  spending.  Never- 
theless, the  line-item  veto  or  enhanced  rescission  will  help  ensure 
that  discretionary  spending  doesn't  become  a  problem  in  the  future. 

In  summary,  the  Chamber  notes  that  for  most  of  our  Nation's 
history  the  growth  of  the  Federal  Government  was  held  in  check 
by  an  implicit  policy  against  Federal  budget  deficits.  Over  the  past 
quarter  century,  the  erosion  of  this  principle  has  created  persistent 
structural  deficits,  removed  the  need  to  limit  and  prioritize  pro- 
grams, and  led  to  an  excessively  large  Federal  sector. 

Congress  needs  to  enact  new  tools  to  reform  our  budgeting  sys- 
tem. A  line-item  veto  or  enhanced  rescission  authority  which  allows 
the  President  to  reduce  or  eliminate  spending  by  program,  together 
with  a  tax  limitation  balanced-budget  amendment,  can  help  us  re- 
strain the  Grovernment's  fiscal  appetite.  The  result  will  be  an  en- 
hanced growth  and  prosperity  for  the  U.S.  economy. 

Thank  you. 

[The  prepared  statement  of  Mr.  Barr  follows:] 

Prepared  Statement  of  Robert  D.  Barr 

Mr.  Chairman  and  Members  of  the  Committee,  my  name  is  Robert  Barr,  and  I 
am  the  Deputy  Chief  Economist  for  the  U.S.  Chamber  of  Commerce.  The  Chamber 
is  the  world's  largest  business  federation,  representing  215,000  businesses,  3,000 
state  and  local  chambers  of  commerce,  1,200  trade  and  professional  associations, 
and  72  American  Chambers  of  Commerce  abroad.  We  appreciate  the  opportunity  to 
appear  before  this  committee  in  strong  support  of  a  line-item  veto/enhanced  rescis- 
sion. 

We  believe  that  Congress  must  have  additional  fiscal  discipline  to  restore  the 
proper  balance  between  spending  and  taxes  and  to  force  government  officials  to 
prioritize  difficult  spending  choices.  The  primary  weapon  in  the  fight  against  the 
deficit  needs  to  be  a  tax-hmitation  balanced  budget  amendment.  But  our  arsenal 
also  must  include  a  line-item  veto  or  enhanced  rescission  authority.  If  the  balanced 
budget  amendment  is  the  main  battle  tank,  the  line-item  veto  provides  us  the  sur- 
gical strike  force  necessary  to  take  out  specific  spending  targets.  In  using  such  a 
weapon,  the  executive  branch  should  have  the  authority  to  either  eliminate  or  re- 
duce spending  levels  by  program. 

Let  me  begin  with  the  most  important  question — why  do  we  need  this  authority? 
The  American  people  have  a  vested  interest  in  seeing  the  federal  government  ad- 
here to  the  principle  of  fiscal  responsibility.  Large  and  growing  federal  deficits  re- 
duce savings  and  investment  incentives,  stymie  income  and  job  growth,  and  reduce 
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our  standard  of  living.  They  ultimately  lead  to  increased  taxes,  bigger  government, 
higher  interest  rates,  and  lower  global  competitiveness  of  U.S.  firms. 

These  deficits,  together  with  reduced  levels  of  private  saving,  create  a  host  of  eco- 
nomic problems. 

First,  chronic  government  borrowing  tends  to  put  upward  pressure  on  interest 
rates.  Consequently,  fewer  loans  are  made  to  the  private  sector,  and  those  that  are 
made  carry  a  higher  interest  rate. 

Second,  these  nigher  interest  rates  tend  to  precipitate  an  overvalued  dollar,  mean- 
ing that  our  goods  and  services  cost  more  to  our  trading  partners.  This  lowers  our 
exports  and  pushes  up  our  trade  deficit. 

Third,  the  annual  interest  payments  we  make  on  our  national  debt  has  jumped 
five-fold  in  the  past  fifteen  years.  That  means  less  of  oiu*  tax  money  is  available  for 
other  programs — from  national  defense  to  Head  Start  to  our  court  system — no  mat- 
ter what  uie  budget  priorities  are. 

Fourth,  chronic  deficits  increase  the  national  debt  and  raise  the  likelihood  that 
the  monetary  authority  will  facilitate  the  holding  of  debt  through  excessive  money 
creation.  Such  monetization  debases  the  value  of  our  currency  and  ultimately  leads 
to  inflation,  a  tax  which  robs  all  citizens  of  their  purchasing  power. 

Finally,  the  diversion  of  funds  from  the  private  sector  to  the  public  sector  gen- 
erally means  that  our  nation's  productive  capacity  grows  less.  That's  because  an 
extra  dollar  of  government  investment  usually  provides  a  smaller  return  than  an 
extra  dollar  of  private  investment.  This  means  that  productivity  and  wage  growth 
will  be  held  back,  lowering  our  standard  of  living. 

Deficits  and  the  resulting  problems  cannot  be  fixed  by  increased  taxes;  they  de- 
mand reductions  in  spending.  If  we  are  to  control  spending,  then  we  must  have  the 
necessary  tools.  Chief  among  these  tools  would  be  tne  tax-limitation  balanced  budg- 
et amendment,  which  the  Chamber  emphatically  supports.  But  other  measures 
shoxild  be  adopted  as  well,  including  the  line-item  veto/enhanced  rescission. 

A  line-item  veto  is  a  necessary  addition  to  across-the-board  cuts  or  sequestration 
schemes  that  are  ofl«n  mentioned  as  remedies  to  deficit  spending.  Both  of  the  latter 
approaches  fail  to  allow  for  differentiation  among  programs.  Whfle  the  Chamber  be- 
lieves that  all  spending  should  be  "on  the  table'  for  evaluation,  clearly  effective 
budget  cutting  requires  the  ability  to  establish  priorities  and  excise  waste.  By  giving 
the  President  the  discretion  to  cut  specific  items,  we  could  avoid  sacrificing  worth- 
while programs  at  the  expense  of  more  dubious  spending  initiatives. 

There  are  various  ways  of  implementing  a  line-item  veto.  Most  proposals  suggest 
a  legislative  solution,  but  others  elevate  the  authority  to  a  Constitutional  amend- 
ment. While  the  Chamber  would  support  either  approach,  we  believe  that  a  legisla- 
tive solution  will  bring  us  the  desired  results.  A  more  important  feature  of  any  legis- 
lation enacted  is  that  it  give  the  President  the  opportumty  to  reduce,  not  just  elimi- 
nate, a  program's  spending  level. 

Congress  should  be  forced  to  act  in  order  to  reverse  a  rescission,  unlike  under  cxir- 
rent  law  where  Congress  must  approve  the  rescission  within  forty-five  days  for  it 
to  become  effective.  The  Chamber  supports  this  true  enhanced  rescission  authority, 
as  contained  in  the  Contract  With  America  and  Dole-McCain  (5.4).  We  find  the  ex- 
pedited rescission  legislation,  which  forces  Congress  to  approve  the  President's  re- 
scissions in  order  for  them  to  become  effective,  to  be  an  empty  version  of  line-item 
authority. 

Let  me  now  address  some  of  the  criticisms  of  the  line-item  veto/enhanced  rescis- 
sion that  have  been  raised. 

Critics  of  the  Une-item  veto  charge  that  such  a  process  could  actually  encourage 
higher  spending.  In  this  view.  Congress  would  stuff  the  budget  with  even  more  pork, 
relying  on  the  President  to  use  the  Une-item  veto  to  cull  out  the  particularly  offen- 
sive spending.  Some  of  this  extra  expenditure  would,  no  doubt,  get  through.  While 
we  believe  this  is  an  unnecessarily  cynical  view  of  Congress,  it  is  one  reason  why 
we  would  like  to  see  this  legislation  coupled  with  a  balanced  budget  amendment. 
In  any  event,  it  beats  the  current  system,  in  which  legislators  can  attach  non- 
germane  spending  items  to  legislation  they  know  the  President  won't  veto.  Since 
Presidents  may  be  reluctant  to  blow  up  the  whole  ship  to  get  rid  of  the  barnacles, 
the  additional  spending  gets  passed.  Creating  needed  flexibility  through  a  line-item 
veto  enhances  our  system  of  checks  and  balances. 

Other  critics  look  at  the  relatively  small  amount  of  rescissions  that  have  been  en- 
acted under  current  law  and  suggest  that,  should  it  be  enacted,  the  line-item  veto 
or  enhanced  rescission  would  be  used  infrequently. 

The  effectiveness  of  such  programs  cannot  be  measured  solely  by  toting  up  the 
dollars  rescinded;  we  must  also  consider  the  dollars  not  put  into  the  program  in  the 
first  place  due  to  the  threat  of  rescission.  To  do  otherwise  is  akin  to  arguing  that 
metal  detectors  at  airports  are  ineffective  because,  after  all,  very  few  guns  are  ever 
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uncovered.  Consequently,  I  believe  legislators  would  rein  in  their  spending  in  antici- 
pation of  the  President's  use  of  enhanced  rescission  authority. 

Because  the  governors  of  43  states  have  some  sort  of  line-item  veto  authoritv, 
many  researchers  have  looked  to  the  state  experience  to  see  if  such  authority  leads 
to  fiscal  restraint.  Some  of  the  research  claims  the  line-item  veto  provides  little  fis- 
cal restraint. 

We  note,  however,  that  there's  important  evidence  that  suggests  the  type  of  line- 
item  veto  can  make  a  difference.  The  ten  states  that  allowed  their  governors  to  re- 
duce or  eliminate  spending  had  just  half  the  growth  rate  in  state  spending  between 
1990  and  1993  as  those  states  with  line-item  vetoes  that  allowed  their  governors 
to  only  eliminate  spending.  In  other  words,  the  ability  to  pare  back  spending  by  pro- 
gram is  as  important  as  the  ability  to  eliminate  the  program.  With  this  in  mind, 
the  Chamber  believes  that  Congress  should  enact  a  line-item  veto  or  enhanced  re- 
scission authority  that  sdlows  the  President  to  either  eliminate  or  reduce  federal  ex- 
penditures. 

The  final  criticism  I'll  address  today  is  that  most  proposals  grant  rescission  au- 
thority only  to  fixnds  that  are  annually  appropriated.  'That  means  that  the  President 
can't  touch  entitlements  and  other  manaatory  spending  programs.  Since  these  pro- 
grams account  for  sixty  percent  of  the  federal  budget  and  are  the  ones  that  are 
growing  the  most  rapidly,  then  it's  argued  that  the  line-item  veto/enhanced  rescis- 
sion wul  do  little  good.  While  it's  true  that  the  discretionary  programs  have  been 
better  behaved  of  late,  line-item  veto  authority  would  ensure  a  continuation  of  this 
good  behavior. 

CONCLUSION 

For  most  of  our  nation's  history,  the  growth  of  the  federal  government  was  held 
in  check  by  an  implicit  policv  against  deficits,  except  during  war  or  recession.  In 
recent  times,  the  erosion  of  tnis  principle  has  created  persistent  structural  deficits, 
removed  the  need  to  limit  and  prioritize  programs,  and  led  to  an  excessively  large 
federal  sector.  Our  federal  borrowing  has  created  economic  distortions  that  will  re- 
sult in  less  investment,  lower  productivity,  and  a  lower  standard  of  living  for  all 
Americans.  After  wrestling  with  this  problem  for  the  past  fifteen  years  but  still  fac- 
ing expanding  federal  budget  deficits  in  the  coming  years.  Congress  needs  to  enact 
new  tools  to  reform  our  budgeting  system.  A  line-item  veto  which  allows  the  Presi- 
dent to  reduce  or  eliminate  spending  by  program,  together  with  a  tax  limitation  bal- 
anced budget  amendment,  can  help  us  restrain  the  government's  fiscal  appetite.  The 
result  will  be  enhanced  growth  and  prosperity  for  all  Americans. 

Senator  Brown.  Thank  you. 
Mr.  Keating? 

STATEMENT  OF  DAVID  KEATING 

Mr.  Keating.  Thank  you,  Senator  Brown,  Senator  Simon,  for  the 
opportunity  to  appear  today.  I  represent  the  250,000  members  of 
the  National  Taxpayers  Union  and  we  support  a  constitutional 
amendment  to  grant  the  President  the  line-item  veto  power  over 
spending.  We  think  the  clear  reason  to  do  this  is  that  it  has  become 
ail  too  common  for  Congress  to  attach  low-priority  appropriations 
to  must-pass  legislation  and  give  the  President  little  choice  but  to 
sign  the  bill.  A  line-item  veto  will  allow  the  President  to  draw  at- 
tention to  low-priority  provisions  and  force  proponents  to  justify 
them  through  repassing  them  in  Congress. 

I  think  equally  important,  though,  is  it  would  eliminate  the  hy- 
pocrisy that  we  often  see  from  the  executive  branch  on  pork-barrel 
spending.  Many  Presidents  have  repeatedly  criticized  Congress  on 
this  issue,  and  if  we  give  the  President  the  line-item  veto  authority 
the  President  could  no  longer  blame  the  Congress  because  it  would 
be  also  squarely  on  the  President's  shoulders. 

I  would  like  to  go  right  into  the  types  of  line-item  veto  proposals 
that  we  support,  and  I  would  like  to  also  point  out  one  State  that 
has  a  budget  limit  that  makes  the  line-item  veto  look  trivial  by 
comparison.  Maryland  is  the  only  State  in  the  country  that  allows 
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the  legislature  one  option,  and  that  is  to  cut  the  governor's  budget. 
When  the  governor  submits  a  budget,  the  legislature  can  only  cut 
it,  and  that  is  a  line-item  veto  with  a  vengeance,  I  would  say. 

We  support  the  line-item  veto  proposal  contained  in  S.J.  Res.  2, 
which  has  been  introduced  by  Senator  Thurmond,  but  we  strongly 
believe  that  a  line-item  veto  amendment  should  be  written  with 
broader  language  and  incorporate  a  spending  reduction  option  that 
both  Senator  Brown  and  Senator  Simon  have  proposed.  We  think 
this  would  allow  the  President  more  flexibility  to  control  spending. 
It  also  reduces  the  risk  of  evasion  by  Congress  through  clever  lan- 
guage that  might  avoid  defining  an  item  of  appropriation. 

Much  of  the  legislation  that  passes  Congress  carries  no  appro- 
priations, but  can  impose  enormous  contingent  liabilities  on  the 
Federal  Government.  You  need  look  no  further  than  the  savings 
and  loan  bail-out  which,  in  our  view,  was  largely  created  by  the  ex- 
pansion of  deposit  insurance  in  1980.  This  is  just  one  example  of 
potentially  expensive  legislation  that  carries  no  direct  appropria- 
tions. 

We  think  the  President  should  have  the  authority  to  reduce  or 
item-veto  any  provision  of  a  bill  that  may  authorize  spending,  debt, 
loan  guarantees,  insurance  commitments,  pensions,  or  other  contin- 
gent liabilities,  and  that  is  exactly  what  S.J.  Res.  16  would  do  be- 
cause it  contains  comprehensive  language  to  ensure  that  a  line- 
item  veto  power  could  reach  all  provisions  that  might  increase 
spending  or  debt. 

Now,  while  there  are  several  excellent  bills  before  Congress  to 
provide  the  line-item  veto  power  through  legislation,  we  strongly 
prefer  passage  of  a  constitutional  amendment,  and  that  is  because 
I  believe  a  line-item  veto,  if  it  is  in  the  Constitution,  would  perma- 
nently protect  this  power.  I  think  Presidents  will  be  reluctant  to 
aggressively  use  a  line-item  veto  power  if  they  know  Congress 
could  revoke  it.  That  would,  I  think,  cause  caution  on  a  President's 
part  because  a  President  would  not  like  to  see  that  power  revoked. 

Some  people  warn  that  the  item  veto  might  affect  the  balance  of 
power  between  the  executive  branch  and  the  legislative  branch,  but 
of  much  greater  concern  to  our  organization,  and  I  submit  of  most 
people  in  this  country,  is  the  risks  inherent  in  a  record  amount  of 
peace-time  debt,  which  is  exactly  what  we  face  today,  and  it  endan- 
gers our  country's  future. 

If  there  is  true  concern  about  potential  shift  of  power  to  the 
President,  then  we  ask  you  to  consider  a  provision  to  suspend  the 
item  veto  during  any  session  of  Congress  if  the  budget  has  been  in 
balance  the  previous  year.  That  would  give  Congress  an  additional 
incentive  to  balance  the  budget  and  keep  the  power  of  the  purse 
back  in  its  branch  of  Government. 

In  conclusion,  I  would  like  to  say  the  President  is  the  only  official 
elected  by  the  Nation  at  large  who  exerts  direct  control  over  legis- 
lation, and  we  think  it  is  entirely  appropriate  that  the  President 
be  given  an  opportunity  to  veto  or  reduce  items  of  spending  that 
are  not  in  the  national  interest  or  are  low  priority.  The  line-item 
veto  is  an  important  tool  that  the  President  can  use  to  reduce  pork 
barrel  and  low-priority  spending. 

Thank  you. 

[The  prepared  statement  of  Mr.  Keating  follows:] 
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Prepared  Statement  of  David  Keating 

Thank  you  for  the  opportunity  to  present  the  views  of  the  250,000-member  Na- 
tional Taxpayers  Union  on  a  constitutional  amendment  to  provide  the  president 
with  the  line-item  veto. 

We  support  a  constitutional  amendment  to  grant  a  presidential  line-item  veto 
power  over  spending.  The  need  for  a  line-item  veto  has  become  more  pressing  in  re- 
cent years  as  Congress  has  tended  to  aggregate  legislation  into  mammoth  continu- 
ing resolutions  and  omnibus  bills.  Such  a  practice  greatly  reduces  the  likelihood 
that  the  president  will  use  his  veto  power  because  of  his  objections  to  a  relatively 
small  provision  in  the  legislation. 

The  all-too-common  congressional  tactic  is  to  attach  parochial,  pork-barrel  appro- 
priations to  must-pass  legislation  that  the  president  has  little  choice  but  to  sign. 
Since  many  of  these  provisions  are  neither  the  subject  of  debate  nor  a  separate  vote, 
many  Members  of  Congress  do  not  reaUze  they  exist.  The  line-item  veto  would  allow 
the  president  to  draw  attention  to  pork-barrel  or  low  priority  provisions  and  force 
their  proponents  to  justify  them.  Meritorious  provisions  would  be  repassed  by  Con- 
gress, wWle  the  rest  would  be  eliminated. 

Additionally,  the  line-item  veto  would  make  the  president  more  accountable  on 
the  issue  of  wasteful  spending.  Many  presidents  have  repeatedly  criticized  Congress 
on  spending.  By  giving  line-item  veto  authority,  the  president  could  no  longer  blame 
Congress  for  loamng  up  spending  bills  with  non-essential  spending  and  would  have 
to  work  actively,  raSier  than  rhetorically,  to  trim  wasteful  spending. 

Governors  in  forty-three  states  have  the  line-item  veto.  Wnile  many  governors  use 
it  rarely,  the  item  veto  can  be  a  powerful  tool  for  an  executive  who  is  determined 
to  cut  wasteful  or  low  priority  spending.  Certainly  the  nations  governors  believe  it 
is  a  useftil  tool.  A  1992  Cato  Institute  survey  of  cvirrent  and  former  governors  found 
that  "ninety -two  percent  beUeve  that  the  'line-item  veto  for  the  president  would  help 
restrain  federal  spending.'"  Governors  were  also  asked,  "Was/Is  the  line-item  veto 
a  useful  tool  to  you  as  governor  in  balancing  the  state  budget?"  Overedl,  "sixty-nine 
percent  of  the  governors  said  the  line-item  veto  was  a  'very  useful  tool';  23  percent 
said  it  was  a  'somewhat  useful  tool';  and  7  percent  said  it  was  'not  useful."' 

Although  the  discretionary  account  of  the  federal  budget  is  by  no  means  all  of  the 
federal  budget,  it  is  an  area  of  tremendous  waste,  causing  cynicism  among  tax- 
payers who  see  the  dollars  they  send  to  Washington  squandered  on  blueberry  re- 
search or  bike  paths.  Ovur  national  debt  is  now  over  $4.5  trillion.  Clearly  Congress 
needs  to  re-evaluate  its  spending  practices  and  take  strong  steps  to  restore  fiscal 
discipline.  The  line-item  veto  is  one  of  those  steps,  and  would  be  an  important  signal 
to  taxpayers  and  voters  nationwide  that  Congress  is  finally  taking  our  fisced  crisis 
seriously. 

We  support  the  line-item  veto  proposal  contained  in  S.J.  Res.  2,  which  has  been 
introducea  by  Senator  Thurmond.  However,  we  strongly  urge  that  a  line-item  veto 
amendment  be  written  with  broader  language  and  incorporate  a  spending  reduction 
option.  S.J.  Res.  63  (103rd  Congress),  by  Senator  Simon,  and  S.J.  Ries.  16,  oy  Senator 
Brown,  both  contain  a  provision  for  a  spending  reduction  veto. 

A  spending  reduction  veto  would  allow  the  president  more  flexibility  to  control 
spending.  It  also  reduces  the  risk  of  evasion  by  Congress  through  clever  language 
that  may  avoid  defining  an  item  of  appropriation.  Senator  Simon's  proposal  would 
be  greatly  improved  by  the  requirement  of  a  two-thirds  vote  to  override  such  a  veto. 
I  doubt  that  the  president  would  use  an  item  veto  power  if  it  could  be  overridden 
by  a  simple  majority  vote  of  each  house  of  Congress. 

Much  of  the  legislation  that  passes  Congress  carries  no  appropriations,  but  can 
impose  enormous  contingent  liabilities  on  the  federal  government.  The  expansion  of 
deposit  insurance  in  1980,  which  helped  lead  to  the  savings  and  loans  disaster,  is 
just  one  example  of  potentially  expensive  legislation  that  carries  no  direct  appro- 
priations. The  president  should  have  the  authority  to  reduce  or  item  veto  any  provi- 
sion of  a  bill  that  may  authorize  spending,  debt,  loan  guarantees,  insurance  commit- 
ments, pensions,  or  other  contingent  Uability. 

We  prefer  S.J.  Res  16  because  it  contains  comprehensive  language  to  ensure  that 
a  line-item  veto  power  could  reach  all  provisions  in  legislation  that  may  increase 
spending  or  debt. 

While  there  are  several  excellent  proposals  to  provide  the  item  veto  power 
through  legislation,  we  prefer  passage  of  a  constitutional  amendment.  A  Une-item 
veto  constitutional  amendment  would  permanently  protect  this  power  from  being  re- 
voked by  Congress.  Presidents  will  likely  be  reluctant  to  aggressively  use  a  legisla- 
tive line-item  veto  power  because  of  fear  of  losing  that  power. 

Some  people  warn  that  the  item  veto  will  affect  the  balance  of  power  between  the 
Executive  Branch  and  the  Legislative  Branch.  Our  much  greater  concern,  and  I  be- 
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lieve  that  of  most  Americans,  is  the  risks  inherent  in  a  record  amount  of  peace-time 
debt,  which  endangers  our  country's  financial  fiature. 

Many  people  don't  count  the  tally  day  after  day,  but  on  average  $556  million  per 
day  was  borrowed  every  day  in  1994  by  the  federal  government — business  days,  Sat- 
urdays, holidays,  Sundays  too — which  puts  us  in  a  position  no  country  has  success- 
fully handled  very  well:  to  be  at  the  beck  and  call  of  our  creditors. 

The  federal  government  has  run  deficits  in  33  of  the  last  34  years,  and  has  run 
a  deficit  every  single  year  for  the  past  25  years — an  entire  generation.  During  the 
1960's,  deficits  averaged  $6  billion  per  year;  during  the  1970's,  $35  billion;  during 
the  1980's,  $156  billion;  during  the  1990's,  $248  biffion.  As  a  result,  last  year  gross 
interest  payments  alone  on  the  national  debt  approached  $300  billion.  This  was  the 
second  largest  item  in  the  federal  budget,  and  was  more  than  the  total  revenues 
of  the  federal  government  in  1975. 

The  Bible  reminds  us  that  the  borrower  is  the  servant  of  the  lender,  and  I  believe 
this  has  been  true  from  time  immemorial  to  today.  Interest  rates  affect  the  service 

gayments  on  our  national  debt,  the  mortgage  that  we  take  out  to  buy  a  home,  the 
usiness  loans  that  create  new  iobs,  the  car  or  truck  that  we  buy,  and  the  money 
parents  borrow  to  put  their  children  through  college.  All  of  these  expenses,  which 
are  built  into  the  fabric  of  our  lives,  are  higher  than  they  would  be,  and  they  could 
be  higher  still,  because  the  federal  budget  is  out  of  control. 

It  is  far  beyond  the  point  where  we  ought  to  quibble  about  whether  this  is  going 
to  slightly  enhance  the  power  of  the  president  or  Congress.  We  should  recognize, 
as  most  people  have,  that  the  process  has  broken  down  and  that  our  general  inter- 
est as  a  nation  lies  in  bringing  our  financial  house  to  order. 

If  the  Committee  is  concerned  about  the  potential  shift  of  power  to  the  president, 
then  we  urge  you  to  consider  a  provision  to  suspend  the  item  veto  during  a  session 
of  Congress  if  the  budget  has  been  in  balance  during  the  previous  fiscal  year. 

The  president  is  the  only  official  elected  by  the  nation  who  exerts  direct  control 
over  legislation.  It  is  entirely  appropriate  that  the  president  be  given  an  opportunity 
to  veto  items  of  spending  tnat  are  not  in  the  national  interest.  The  line-item  veto 
is  an  important  tool  that  the  president  can  use  to  reduce  pork-barrel  and  low  prior- 
ity spending. 

Senator  Brown.  Thank  you. 
Mr.  Sidak? 

STATEMENT  OF  J.  GREGORY  SIDAK 

Mr.  SiDAK.  Mr.  Chairman,  I  am  going  to  address  the  question  of 
whether  a  Une-item  veto  ought  to  be  conferred  by  constitutional 
amendment  or  statute.  I  have  three  simple  points  to  make  today. 
The  first  is  that  I  think  that  a  statute  is  not  sufficient.  I  don't 
think  that  it  is  what  economists  call  a  credible  commitment  to  fis- 
cal accountability,  and  I  think  that  the  kind  of  fiscal  accountability 
that  we  are  concerned  about  here  really  is  of  two  parts.  One  is  ac- 
countability to  current  taxpayers  and  the  second  is  accountability 
to  future  taxpayers. 

One  of  the  elements  that  I  sense  is  underrepresented  in  the  de- 
bate on  the  subject  up  to  this  point  is  the  concern  about 
intergenerational  equity.  If  we  are  running  up  deficits  today  and 
running  up  a  serious  of  deficits — ^that  is,  debt — to  finance  current 
consumption  that  is  not  consumption  of  public  assets  that  have 
long  lives,  like  an  interstate  highway  system  that  will  generate 
benefits  into  future  years  and  generations,  then,  in  effect,  we  are 
leaving  a  negative  bequest  to  future  generations  of  taxpayers.  We 
are  borrowing  from  the  future. 

The  problem  that  future  generations  of  taxpayers  have  with  the 
current  political  process  is  that  they  are  not  very  well  represented, 
and  it  is  therefore  possible  to  think  of  the  debate  on  the  line-item 
veto  and  the  balanced-budget  amendment  as  a  kind  of  issue  of  indi- 
vidual rights.  We  are  concerned  here  about  the  property  rights  of 
future  taxpayers,  and  so  I  think  that  it  is  important  not  to  focus 
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solely  on  this  inside-the-Beltway  discussion  of  the  balance  of  power 
shifting  between  one  branch  and  the  other,  and  to  remember  that 
the  overall  purpose  of  the  separation  of  powers  is  to  try  to  protect 
individual  liberty,  including  individual  rights  to  property. 

I  think  that  the  difficulty  with  a  statute  in  terms  of  this  credible 
commitment  for  intergenerational  equity  is  that  any  Congress,  in- 
cluding the  104th  Congress  or  the  105th  Congress,  can  always  re- 
peal a  line-item  veto  statute  or  it  can  suspend  its  application  with 
respect  to  a  particular  piece  of  legislation.  As  a  consequence,  you 
need  an  amendment  to  bind  that  Congress  and  subsequent  Con- 
gresses to  the  kind  of  fiscal  reform  that  is  appropriate. 

The  second  point  I  want  to  make  concerns  how  quickly  we  are 
going  to  a  line-item  veto  actually  being  used.  There  was  discussion 
earlier  this  morning  that  we  ought  to  have  a  statute  and  see  how 
that  works  rather  than  go  through  the  lengthy  process  of  passing 
an  amendment  and  sending  it  on  to  ratification  with  the  States. 

I  think  that  there  is  another  side  to  that  question,  and  that  is 
that  if  we  pass  a  statute,  it  will  immediately  be  challenged  by 
whoever's  ox  is  gored  by  the  first  line-item  veto.  In  fact,  it  will 
probably  be  challenged  before  the  line-item  veto  is  even  exercised. 
It  seems  to  me  very  unlikely  that  under  those  circumstances  the 
President  would  continue  to  exercise  the  line-item  veto  until  the 
litigation  was  resolved.  It  is  an  absolute  certainty  that  that  case 
would  go  all  the  way  to  the  Supreme  Court.  So  we  are  talking 
about  a  process  of  litigation  that  would  take  several  years,  at  a 
minimum. 

I  think  the  delay  in  the  litigation  over  a  line-item  veto  statute, 
though,  is  not  the  biggest  reason  for  going  the  amendment  route 
than  the  statute  route.  I  think  the  larger  reason  is  that  a  line-item 
veto  statute  probably  would  be  held  to  be  unconstitutional  by  the 
Supreme  Court  once  that  litigation  made  its  way  all  the  way  up  to 
the  top.  I  think  that  there  are  serious  Presentment  problems.  I 
won't  go  into  detail  now. 

The  third  point  I  want  to  make  is  that  if  we  amend  the  Constitu- 
tion to  put  a  line-item  veto  amendment  there,  that  amendment  will 
be  inherently  limited  by  other  textual  provisions  of  the  Constitu- 
tion. Senator  Simon,  for  example,  has  expressed  concern  about  the 
President's  ability  to  exercise  a  line-item  veto  over  appropriations 
for  the  legislative  branch.  I  think  that  even  without  explicit  lan- 
guage to  that  effect,  you  could  find  such  a  limiting  principle  in  the 
textual  provisions  of  article  I,  for  example.  I  don't  think  that  the 
President  could  use  his  line-item  veto  to  defund  essential  oper- 
ations of  Congress  or  the  judiciary. 

So,  in  conclusion,  I  think  the  amendment  is  the  way  to  go.  I 
think  that  it  is  important  for  intergenerational  equity.  I  think  that 
it  is  the  faster  way  to  get  this  kind  of  power  actually  being  exer- 
cised by  the  President,  and  I  think  that  there  are  safeguards  in  the 
Constitution  implicitly.  I  certainly  would  endorse  explicit  safe- 
guards being  put  into  an  amendment  if  there  is  any  doubt  on  the 
question  at  all. 

Thank  you. 

[The  prepared  statement  of  Mr.  Sidak  follows:] 
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Prepared  Statement  of  J.  Gregory  Sidak 

One  of  the  first  orders  of  business  for  the  104th  Congress  has  been  the  introduc- 
tion of  bills  and  proposed  constitutional  amendments  to  give  the  President  a  line- 
item  veto.  During  the  first  two  weeks  of  January  1995,  proposed  constitutional 
amendments  were  introduced  by  Senators  Brown,  ^  Thurmond,^  and  Simon.^  Mean- 
while, Senator  Dole  introduced  S.  4,  the  Legislative  Line  Item  Veto  Act  of  1995.'' 
In  this  testimony,  I  provide  two  arguments  for  why,  if  Congress  wants  the  President 
to  have  a  line-item  veto,  a  constitutional  amendment  is  superior  to  a  statute  as  the 
means  of  conferring  that  power  on  the  Executive.  I  then  explain  how  other  constitu- 
tional provisions  woiild  implicitly  limit  the  President's  power  under  a  line-item  veto 
amendment. 

I.  THE  DURABILITY  OF  REFORM 

The  debate  over  granting  the  President  a  line-item  veto,  like  the  debate  over  en- 
acting a  balanced-budget  amendment,  is  usually  cast  in  terms  of  a  redefinition  of 
the  balance  of  power  among  the  President  and  Congress.  This  portrayal  is  sympto- 
matic of  the  inward  focus  of  so  much  policy  debate  in  Washington,  for  it  fails  to  ap- 
preciate that  the  larger  issue  posed  by  the  line-item  veto  is  intergenerational  eq- 
uity.'^ 

The  absence  of  a  presidential  line-item  veto  may  have  contributed  to  the  seem- 
ingly irreversible  growth  of  the  federal  government.  If  such  spending  enlarges  the 
govenmient's  debt,  it  in  effect  shifts  the  obUgation  to  pav  for  government  programs 
to  future  generations,  who  by  definition  cannot  vote  today  against  the  adoption  of 
such  programs.  Moreover,  if  the  government  expenditures  today  are  made  to  finance 
present  consumption  rather  than  constunption  over  an  extended  period  of  time  (as 
in  the  case  of  investment  in  a  long-lived  asset,  such  as  an  interstate  highway),  then 
the  federal  budget  deficits  of  today  represent  a  transfer  of  wealth  from  the  next  gen- 
eration of  American  taxpayers  to  subsidize  the  consumption  of  the  current.^  Govern- 
ment debt  incurred  to  fund  current  consumption  is  a  "negative  bequest"  to  future 
generations. 

Viewed  in  these  terms,  constitutional  reforms  like  the  balanced-budget  amend- 
ment and  the  line-item  veto  are  not  merely  structural  modifications  of  the  operation 
of  the  federal  government.  Rather,  they  are  reforms  that  protect  the  liberty  and 
property  of  future  generations  of  American  citizens.  One  should  therefore  regard  the 
collection  of  constitutional  amendments  that  would  effect  such  fiscal  reforms  as  a 
constitutional  commitment  of  the  current  generation  not  to  employ  the  taxing  and 
spending  powers  of  the  federal  government  to  expropriate  the  property  of  fixture 
generations. 

How  credible  is  that  commitment?  It  is  widely  recognized  in  economic  theory 
today  that  commitments  made  in  bargaining  situations  influence  the  behavior  of 
other  actors  only  to  the  extent  that  the  person  making  such  commitments  is  credibly 
bound  (by  himself  or  others)  to  honoring  them.'  A  statute  and  a  constitutional 
amendment  differ  markedly  in  their  likely  efficacy  in  protecting  future  generations. 
What  is  to  prevent  the  105th  Congress  from  enacting  appropriations  bills  in  1997 
that  begin  witii  the  clause,  "Notwithstanding  any  provision  of  the  Legislative  Line 
Item  Veto  Act  of  1995,  *  ♦  ♦?  Because  the  proposed  legislation  would  be,  by  defini- 
tion, no  more  than  an  act  of  Congress,  it  could  be  made  inapplicable  to  any  piece 
of  legislation  that  the  104th  Congress  or  a  subsequent  Congress  desired. 

By  analogy,  the  academic  literature  has  noted  that  this  kind  of  inability  to  commit 
futiire  Congresses  is  present  in  section  8(a)  of  the  War  Powers  Resolution,  which 
specifies  the  requisite  form  of  congressional  authorization  of  the  President's  use  of 
military  force  ^ — the  statute  in  that  case  being  incapable  of  amending  the  War 


iS.J.  Res.  16,  104th  Cong.,  1st  Sess.,  141  Cong.  Rec.  5900  (daily  ed.  Jan.  12,  1995). 

2  S.J.  Res.  2,  104th  Cong.,  1st  Sess.,  141  Cong.  Rec.  5412  (daily  ed.  Jan.  4,  1995). 

3  S.J.  Res.  15,  104th  Cong.,  1st  Sess.,  141  Cong.  Rec.  5806  (daily  ed.  Jan.  11,  1995). 
*S.  4,  104th  Cong.,  1st  Sess.,  141  Cong.  Rec.  597  (daily  ed.  Jan.  4,  1995). 

*  Legal  scholars  nave  devoted  remarkably  little  attention  to  issues  of  intergenerational  equity 
outside  the  field  of  environmental  regulation.  For  a  notable  exception,  see  Thomas  A.  Smith, 
A  Capital  Markets  Approach  to  Mass  Tort  Bankruptcy,  104  Yale  L.J.  367  (1994). 

^See,  e.g.,  Alex  Cukierman  &  Allan  H.  Meltzer,  A  Positive  Theory  of  Government  Debt  and 
Deficits  in  a  Neo-Ricardian  Framework,  79  Am.  Econ.  Rev.  713  (1989). 

^  See,  e.g.,  Paul  R.  Milgrom  &  John  Roberts,  Economics,  Organization  and  Management  131 
(Prentice-Hall  1992);  Oliver  E.  Williamson,  the  Economic  Institutions  of  Capitalism  167  (Free 
Press  1985);  Thomas  C.  Schelling,  the  Strategy  of  Conflict  (Oxford  University  Press  1960). 

850  U.S.C.  §1547(aXl)  (1988). 
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Clause^  or  the  Commander-in-Chief  Clause  i°  of  the  Constitution.^^  Perhaps  more 
to  the  point,  we  have  witnessed  that  the  99th  Congress  that  enacted  the  Gramm- 
Rudman-Hollings  Act  ^^  in  1985  could  not  bind  subsequent  Congresses  to  abide  by 
the  deficit-reduction  framework  of  that  bipartisan  legislation. 

It  is  not  clear  why  the  American  electorate  should  have  any  greater  reason  to  be- 
lieve in  the  durability — and  hence  the  efficacy — of  a  statute  purporting  to  give  the 
President  a  line-item  veto.  The  104th  Congress  simply  cannot  credibly  commit  fu- 
ture Congresses  to  forbear  from  exercising  their  discretion  to  repeal,  suspend,  or 
otherwise  circumscribe  line-item  veto  authority  conferred  to  the  President  by  stat- 
ute. Whether  or  not  voters  at  large  would  realize  this  to  be  the  state  of  affairs,  sure- 
ly the  international  financial  community  would  recognize  immediatelv  that  the  stat- 
ute could  not  credibly  commit  future  Congresses.  In  New  York,  London,  Tokvo,  and 
Frankfurt  the  financial  markets  vould  accordingly  discount  the  likelihood  that  the 
line-item  veto  could  serve  any  useful  purpose  in  preventing  logrolUng,  reducing  fed- 
eraJ  spending,  or  reducing  the  debt  of  the  United  States  government. 

II.  AVERTING  CONSTITUTIONAL  LITIGATION 

One  would  presume  that  the  104th  Congress  is  currently  considering  constitu- 
tional amendments  and  proposed  legislation  to  create  a  line-item  veto  because  the 
Legislature  in  fact  wishes  the  President  to  be  able  to  exercise  such  authority  in  the 
near  future.  A  statute  purporting  to  give  the  President  a  line-item  veto,  however, 
would  be  immediately  challenged  in  court  as  a  violation  of  the  Presentment 
Clause.  ^3 

The  dispute  would  not  necessarily  arise  only  between  a  congressional  opponent  of 
the  line-item  veto  and  the  President;  a  private  citizen  affected  by  the  veto  of  a  line 
item  of  federal  spending  also  might  sue.  By  analogy,  private  litigation  has  occurred 
with  respect  to  nders  in  appropriations  bills  that  prohibit,  for  the  fiscal  year,  certain 
items  of  spending  by  the  Executive  Branch  or  an  independent  agency.  ^'*  Such  Utiga- 
tion  would  shroud  the  statutory  line-item  veto  in  legal  uncertainty  for  years  and 
thus  ensure  that  a  President  would  refrain  from  vigorously  using  this  authority 
until  the  litigation  had  been  resolved. 

The  desire  to  avert  protracted  litigation,  however,  is  not  the  dispositive  reason  for 
Congress  to  choose  a  constitutional  amendment  over  a  statute  as  the  means  by 
whicn  to  give  the  President  a  line-item  veto.  The  larger  reason  is  that  the  Supreme 
Court  would  likely  rule  that  a  line-item  veto  statute,  if  it  truly  conferred  new  pow- 
ers on  the  President,  is  unconstitutional.  The  Court  would  have  to  consider  whether 
Congress  has  the  power,  under  the  Necessary  and  Proper  Clause^''  and  possibly 
otiier  textual  provisions,  to  give  the  President  greater  discretion  to  veto  legislation 
than  the  text  of  the  Presentment  Clause  currently  provides  him. 

Ironically,  a  line-item  veto  purportedly  conferred  by  statute  is  likely  to  survive  at- 
tack on  presentment  grounds  only  if  it  creates  no  legal  authority  that  the  President 
does  not  already  possess  under  the  Constitution.  The  Court  might  conclude,  as  I 
have  previously  argued,  ^^  that  clauses  2  and  3  of  section  7  of  Article  I  already  confer 
on  the  President  the  impUcit  power  to  exercise  an  itemized  veto  over  individual 
bills,  orders,  resolutions,  or  votes  requiring  the  concurrence  of  the  House  and  Sen- 
ate. In  such  a  case,  the  line-item  veto  statute  would  have  the  same  legal  force  as 
a  stetute  saying  that  the  President  may  nominate  Justices  to  the  Supreme  Court 
or  that  he  may  command  the  armed  forces.  Since  the  Constitution  already  confers 
such  power  on  the  President,  a  statute  purporting  to  do  so  would  be  nothing  more 
than  an  innocuous,  if  presumptuous,  curiosity. 

Given  the  probable  constitutional  infirmity  of  a  line-item  veto  statute,  it  would 
be  better  for  Congress  to  pass,  in  lieu  of  such  a  statute,  a  joint  resolution  urging 
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10  Id.,  art.  II,  §2,  cl.  1. 
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the  President  to  exercise  an  "inherent"  line-item  veto  statute  and  thereby  create  a 
test  case  for  the  Supreme  Court  to  resolve.  Senator  Specter  made  this  proposal  in 
January  1995,"  and  Senator  Dole  made  it  in  1989.^8 

If  the  President  does  not  already  have  an  inherent  item  veto,  and  thus  if  a  line- 
item  veto  statute  purported  to  give  him  powers  that  he  does  not  now  possess,  the 
inevitable  litigation  over  that  statute  would  present  the  question  of  whether  Con- 
gress had  unlawfully  delegated  its  legislative  powers  to  the  Executive.  A  significant 
case  would  arise  under  the  doctrine  of  the  separation  of  powers. 

The  principle  of  separation  of  powers  is  conventionally  thought  to  be  violated  by 
nonconsensual  transfers  (or  diminutions)  of  constitutional  responsibiUties.  These 
cases,  embodying  "the  encroaching  spirit  of  power"  of  which  Madison  spoke, ^^  evoke 
analogies  to  trespass  or  misappropriation  or  monopolization:  One  branch  usxirps  the 
prerogatives  initially  assigned  to  another,^"  or  interferes  with  the  other's  ability  to 
discharge  duties  or  exercise  prerogatives  textually  assigned  to  it  by  the  Constitu- 
tion.2i  The  resxilt  would  be,  in  Mamson's  words,  a  "gradual  concentration  of  the  sev- 
eral powers  in  the  same  department."  22  One  common  sjonptom  of  such  usurpation, 
when  committed  by  Congress,  is  the  enactment,  by  override  of  a  veto,  of  a  "frame- 
work" statute  that  seeks  to  redefine  the  allocation  of  critical  decision-making  re- 
sponsibility between  Congress  and  the  President.  Framework  statutes  enacted  by 
congressional  override  votes  notoriously  include  two  laws  of  enduring  controversy- 
the  Congressional  Budget  and  Impoundment  Control  Act^a  and  the  War  Powers 
Resolution.24 

The  separation  of  powers  can  be  violated  in  a  second  way  that  is  more  relevant 
to  the  constitutionality  of  a  line-item  veto  statute:  The  Executive  and  the  Legisla- 
tiu"e  can  agree  to  exchange  or  commingle  their  duties  and  prerogatives.  The  Con- 
stitution makes  initial  assignments  of  duties  and  prerogatives  concerning  different 
governmental  functions — such  as  making  new  laws,  judging  cases,  and  executing  the 
existing  laws.  Just  as  in  private  life,  public  actors  will  bargain  around  legal  rules 
or  property  rights  in  creative  ways  to  reach  desired  results.  ^^  Obviously,  any  bill 
signed  into  law  by  the  President  may  be  considered  to  be  the  result  of  voluntary 
exchange  between  the  Executive  and  Legislative  Branches.  By  making  formality  an 
element  of  political  legitimacy,  however,  the  Framers  raised  the  costs  of  deciding  po- 
litical questions  through  means  other  than  the  highly  visible  processes  textually 
specified  in  the  Constitution,  such  as  the  process  envisioned  by  the  Presentment 
Clause.26  This  formality  discourages  ad  hoc  bargains  between  the  branches  and 
makes  it  more  likely  that  a  given  political  decision  ultimately  will  be  made  through 
the  process  and  by  the  actors  originally  prescribed  by  the  Framers.  As  Justice  Scalia 
has  noted,  "the  Constitution  guarantees  not  merely  that  no  Branch  will  be  forced 
by  one  of  the  other  Branches  to  let  someone  else  exercise  its  assigned  powers — ^but 
that  none  of  the  Branches  will  itself  alienate  its  assigned  powers."  ^^  A  line-item 
veto  statute  would  be  highly  vulnerable  to  this  line  of  constitutional  attack. 

Congress  could  avoid  the  controversy  of  constitutional  litigation,  as  well  as  the  at- 
tendant delay  in  the  President's  use  of  the  line-item  veto,  by  conferring  such  author- 
ity by  a  constitutional  amendment  rather  than  a  statute.  To  be  sure,  even  a  line- 
item  veto  amendment  may  present  disputes  necessitating  the  Supreme  Court's  in- 
terpretation. Although  we  cannot  anticipate  the  nature  of  all  such  disputes,  one  is 
entirely  foreseeable:  Are  cases  arising  under  the  line-item  veto  amendment 
nonjusticiable  "political  questions,"  or  are  they  legal  questions  that  the  Judiciary  is 
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empowered  to  decide?  ^^  The  more  that  Congress  can  say  about  justiciability  now, 
the  greater  certainty  it  will  create  concerning  the  functioning  of  the  President's  line- 
item  veto,  if  and  when  the  states  ratify  the  amendment. 

III.  IMPLICIT  LIMITS  ON  A  LINE-ITEM  VETO  AMENDMENT 

It  should  go  without  saying  that  the  President  could  not  exercise  his  line-item 
veto  in  a  manner  that  woiild  prevent  Congress  from  discharging  the  duties  or  exer- 
cising the  prerogatives  assigned  to  it  by  the  text  of  Article  I.  An  analogous  argument 
is  now  recognized  with  regard  to  Congress  using  its  appropriations  power  to  deny 
the  President  funding  to  perform  the  duties  and  exercise  the  prerogatives  assigned 
to  him  bjr  Article  II. ^^  The  same  reasoning  should  apply  to  the  greater  powers  over 
fiscal  afmirs  that  the  President  would  exercise  after  the  ratification  of  a  line-item 
veto  amendment. 

To  take  an  extreme  example,  the  President  could  not  wield  his  line-item  veto  in 
a  manner  that  would  deny  Congress  the  funding  necessary  to  convene  and  conduct 
business,  for  this  action  would  violate  Congress  duty  to  "assemble  at  least  once  in 
every  Year."  ^  Nor,  obviously,  could  the  President  line-item  veto  the  payment  of  sal- 
aries to  members  of  Congress.^i  Senator  Simon  may  have  had  such  concerns  in 
mind  when  providing,  in  his  proposed  constitutional  amendment,  that  the  Presi- 
dent's line-item  veto  would  not  extend  to  "any  item  of  appropriation  for  the  Con- 
gress." ^^ 

Senator  Simon's  language,  however,  could  sweep  too  broadly.  It  could  be  read,  for 
example,  to  preclude  the  President  from  reducing  the  appropriations  for  a  new  con- 
gressional office  building  that  he  regarded  as  extravagant  or  unnecessary.  Congress 
could  avoid  future  controversy  on  this  point  by  stating  explicitly  in  the  line-item 
veto  amendment  that  the  President  could  not  deny  Congress  the  funding  necessary 
for  it  to  discharge  the  duties  and  exercise  the  prerogatives  that  Article  I  textually 
assigns  to  tiiat  Branch. 

By  analogous  reasoning,  the  President  could  not  defund  the  Judiciary's  ability  to 
discharge  the  duties  or  exercise  the  prerogatives  assigned  to  it  by  the  text  of  Article 
III.  For  example,  the  President  clearly  could  not  use  the  line-item  veto  to  reduce 
the  salaries  of  federal  judges.^^  Moreover,  in  some  instances,  the  Judiciary's  right 
to  be  funded  might  flow  from  textual  provisions  outside  Article  III.  For  example,  the 
President  surely  could  not  deny  the  Chief  Justice  the  funding  necessary  for  him  to 
preside  over  that  President's  impeachment  trial  in  the  Senate,  as  Article  I  pro- 
vides.3* 

CONCLUSION 

Some  individuals  consider  it  radical  to  amend  the  Constitution  to  mandate  a  bal- 
anced budget  or  to  give  the  President  a  line-item  veto.  That  view  is  curious.  The 
Constitution  of  1787  obviously  had  its  weaknesses.^^  More-over,  the  Framers  ex- 
pressly provided  in  Article  V  two  separate  means  of  amending  the  Constitution.^* 
With  few  exceptions,  the  Framers  did  not  attempt  to  foreclose  particular  policies 
from  being  adopted  by  subsequent  generations;  rather,  they  created  a  process  of 
supermajority  votes  in  both  houses  of  Congress  and  among  tne  states  to  enable  the 
people  decide  whether  or  not  a  particular  constitutional  amendment  would  serve  the 
common  good.  It  is  hard  to  take  seriously  the  advice  that  Congress  should  avoid  the 
solemn  business  of  amending  the  Constitution  when  those  dispensing  such  advice 
are  content  to  have  an  unelected  Judiciary  interpret  a  "living"  or  "unwritten"  Con- 


^Goldwater  v.  Carter,  444  U.S.  996  (1979);  Baker  v.  Carr,  369  U.S.  186,  217  (1962). 

29  J.  Gregory  Sidak,  The  President's  Power  of  the  Purse,  1989  Duke  L.J.  1162,  1213-14  (1989); 
J.  Gregory  Sidak,  Spending  Riders  Would  Unhorse  the  Executive,  Wall  St.  J.,  Nov.  2,  1989,  at 
A18;  J.  Gregory  Sidak,  The  Recommendation  Clause,  77  Geo.  L.J.  2079,  2100-03  (1989).  Accord, 
Jay  S.  Bybee,  Advising  the  President:  Separation  of  Powers  and  the  Federal  Advisory  Committee 
Act,  104  Yale  L.J.  51,  113-14  (1994). 

30  U.S.  Const,  art.  I,  §4,  cl.  2. 

31  See  id.,  §6,  cl.  1  ("The  Senators  and  Representatives  shall  receive  a  Compensation  for  their 
Services,  to  be  ascertained  by  Law,  and  paid  out  of  the  Treasury  of  the  United  States."). 

32S.J.  Res.  15,  104th  Cong.,  1st  Sess.,  141  Cong.  Rec.  5806  (daily  ed.  Jan.  11,  1995). 

33U.S.  Const,  art.  Ill,  SI  ("The  Judges,  both  of  the  supreme  and  inferior  Courts,  *  *  *  shall, 
at  stated  Times,  receive  for  their  Services,  a  Compensation,  which  shall  not  be  diminished  dur- 
ing their  Continuance  in  Office.  "). 

^*Id.,  art.  I,  §3,  cl.  7. 

35  Common  examples  include  the  continuation  of  slavery,  the  counting  of  a  slave  as  three- 
fifths  of  a  person,  ia.,  art.  I,  §2,  cl.  3,  and  the  absence  of  the  vote  for  women. 

38 /d,  art.  V. 
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stitution  to  grant  new  rights  where  its  text  is  silent  and  obliterate  old  rights  where 
its  text  is  manifest.^"' 

The  line-item  veto  is  properly  seen  as  a  reform  that  will  restore  equity  across  gen- 
erations of  American  taxpayers  by  reducing  the  likelihood  that  the  federal  govern- 
ment will  set  a  current  level  of  public  consumption  that  diminishes  the  standard 
of  living  of  ftiture  citizens.  If  the  experiment  with  the  line-item  veto  is  a  failure, 
Article  V  gives  us  the  formal  means  by  which  to  reverse  course.  But  to  conduct  a 
fair  test  of  whether  the  line-item  veto  can  restore  fiscal  responsibility  to  the  federal 
government,  Congress  must  confer  that  power  on  the  President  by  constitutional 
amendment  rather  than  by  statute.  The  line-item  veto  will  be  credible  only  if  Con- 
gress cannot  withdraw  it  whenever  doing  so  suits  the  Legislature's  ephemeral  pur- 
poses. 

Senator  Brown.  Mr.  Flanigan? 

STATEMENT  OF  TIMOTHY  E.  FLANIGAN 

Mr.  Flanigan.  Mr.  Chairman,  my  name  is  Tim  Flanigan.  I  am 
with  the  Washington  office  of  the  law  firm  of  Jones,  Day,  not  here 
representing  any  interest  of  my  law  firm,  but  by  invitation  of  your 
staff,  I  suppose,  because  of  my  prior  tenure  in  the  Office  of  Legal 
Counsel.  It  is  indeed  an  honor  to  be  here  today  to  participate  in 
your  discussions  of  these  important  issues. 

I  would  like  to  briefly  summarize  my  conclusions  regarding  line- 
item  veto  matters,  and  I  believe,  as  Assistant  Attorney  General 
Dellinger  indicated,  these  are  fairly  widely  held,  at  least  among 
people  who  have  held  the  office  of  Assistant  Attorney  General  of 
the  Office  of  Legal  Counsel. 

First,  I  do  not  believe  that  the  President  has  inherent  authority 
to  veto  individual  spending  or  other  items  contained  in  a  single 
piece  of  legislation.  President  Washington,  when  a  similar  issue 
was  raised,  made  the  following  statement  in  a  letter  discussing  his 
reasons  for  approving  bills  which  he  personally  disagreed  with.  He 
said,  "From  the  nature  of  the  Constitution,  I  must  approve  all  the 
parts  of  a  bill  or  reject  it  in  toto." 

During  my  tenure  in  the  Office  of  Legal  Counsel,  I  advised  Attor- 
ney General  Barr  that  the  President  did  not  have  this  authoritv. 
Attorney  General  Barr  had  reached  that  conclusion  separately 
when  he  was  the  Assistant  Attorney  General  in  that  offiice,  and  At- 
torney General  Barr,  in  turn,  so  advised  President  Bush  of  that 
conclusion. 

Second,  I  do  not  believe  that  Congress  can  grant  the  specific  au- 
thority to  the  President  to  actually  exercise  his  constitutional  veto 
by  statute.  Finally,  I  do,  however,  believe  that  Congress  can,  by 
amending  or  repealing  portions  of  the  Impoundment  Control  Act  of 
1974,  restore  to  the  President  a  power  that  is  in  some  respects 
quite  similar  to  the  line-item  veto. 

The  specific  statutes  that  are  before  the  committee  include  S.  4, 
which  I  think  presents  an  interesting  and  intriguing  possibility  in 
terms  of  line-item  veto  legislation.  This  statute  is  aimed  at  giving 
the  President  greater  control  over  the  expenditure  of  funds.  The 
approach  avoids  the  Presentment  Clause  problems  that  are  inher- 
ent in  other  approaches  by  doing  nothing  to  alter  how  an  appro- 
priation or  spending  bill  becomes  law. 

Senator  Dole's  bill  would  not  alter  the  presentment  process  out- 
lined in  the  Constitution  at  all.  Instead,  it  merely  authorizes  the 


^''E.g.,  Not  So  Fast  on  the  Line  Item  Veto.  Wash.  Post,  Jan.  16,  1995,  at  A22. 
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President  to  rescind  specific  spending  items  and  then  puts  the  bur- 
den on  Congress  to  act,  again,  by  legislation,  to  overrule  the  Presi- 
dent. A  statute  of  that  type  would  amount  to  a  partial  restoration 
to  the  President  of  power  taken  by  Congress  during  the  Nixon  pres- 
idency in  the  Impoundment  Control  Act  of  1974. 

The  Impoundment  Control  act,  as  it  now  stands,  compels  the 
President  to  spend  all  appropriated  funds.  To  be  sure,  the  Im- 
poundment Control  act  does  permit  the  President  to  propose  spend- 
ing cuts  to  Congress  which  Congress  is  then  required  to  consider, 
but  if  Congress  does  not  approve  the  rescission,  the  money  must  be 
spent  in  any  event.  In  this  way,  a  proposed  rescission  under  the 
Impoundment  Control  act  amounts  to  little  more  than  a  proposal 
of  legislation  by  the  President  which,  of  course,  is  already  specifi- 
cally authorized  under  the  Constitution  in  article  II,  section  3. 

S.  4,  however,  would  go  further  by  making  the  proposed  rescis- 
sion effective  unless  Congress  acts  within  a  specified  time.  It 
should  be  noted  that  under  the  Supreme  Court's  decision  in  INS 
V.  Chadha,  Congress'  disapproval  of  a  rescission  must  be  accom- 
plished through  legislation.  In  other  words,  Congress  must  create 
the  bill  rescinding  that  act  which  is  then  to  be  presented  to  the 
President,  and  that,  of  course,  can  be  vetoed  by  the  President  and 
then  overridden. 

In  my  time  remaining,  I  would  like  to  discuss  just  a  few  points 
relating  to  the  proposals  before  the  committee  for  amending  the 
Constitution  to  confer  the  line-item  veto.  The  first  point  relates  to, 
I  guess,  inherent  limitations  of  drafting.  You  have  a  pretty  problem 
before  you  in  defining  what  is  meant  by  "item  of  spending,"  and  I 
think  that  from  a  drafting  standpoint  it  is  dangerous  to  wade  into 
that  territory  because  any  attempt  to  define  "item,"  for  example,  by 
tjdng  it  to  a  specific  legislative  subdivision,  a  clause  or  a  section, 
is  an  open  invitation  for  manipulation. 

Senator  Brown,  your  proposal  for  an  amendment  extends  line- 
item  veto  authority  to  any  provision  or  part  of  any  provision  con- 
tained in  any  piece  of  legislation  which  includes  any  item  of  spend- 
ing authority.  Unlike  Assistant  Attorney  General  Bellinger,  I  do 
not  read  this  as  a  glitch,  I  thought  that  that  was  intentional,  and 
I  think  wise,  in  order  to  allow  the  President  to  eliminate  non- 
germane  matters  from  appropriated  bills. 

Senator  Simon's  bill  raises  the  very  interesting  question  of 
whether  the  President's  line-item  veto  authority  should  be  ex- 
tended to  reducing  appropriations  for  the  legislative  branch,  and 
his  proposal  specifically  excludes  that.  This  proposal,  which,  of 
course,  cuts  across  the  popular  current  of  eliminating  special  treat- 
ment for  Congress  in  various  contexts,  I  think,  raises  a  very  signifi- 
cant separation  of  powers  issue.  On  balance,  however,  I  think  that 
the  proper  relationship  between  the  two  branches  would  be  main- 
tained so  long  as  Congress  retains  its  authority  under  the  Constitu- 
tion to  override  a  Presidential  veto. 

I  also  note  that  Senator  Simon's  proposal  would  give  Congress 
the  power  to  override  a  line-item  veto  by  a  simple  majority  vote. 
I  can  appreciate  the  desire  of  Congress  to  cast  the  power  in  that 
manner.  I  am  not  sure  that  I  see  a  principled  reason  as  to  why  that 
veto  should  be  different  from  other  vetoes  that  the  President  might 
choose  to  exercise. 
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Finally,  let  me  say  that  I  favor  the  approach  in  Senator  Brown's 
proposal  in  making  clear  that  the  veto  is  exercisable  when  any  bill 
is  presented  to  the  President,  pursuant  to  section  7  of  article  1.  I 
think  it  is  very  clear  that  we  establish  the  proper  constitutional 
timeframe  for  setting  the  President's  action,  if  necessary. 

Thank  you. 

[The  prepared  statement  of  Mr.  Flanigan  follows:] 

Prepared  Statement  of  Timothy  E.  Flanigan 

Mr.  Chairman  and  members  of  the  subcommittee:  It  is  an  honor  to  appear  be- 
fore you  today  to  participate  in  your  discussions  concerning  the  line-item  veto.  I  am 
sure  you  would  agree  that  the  task  of  amending  our  Constitution  is  one  that  should 
be  approached  carefully  and  with  great  humihty.  Unlike  legislation,  which  can  be 
undone  on  the  day  it  is  enacted,  any  errors  maae  in  this  process  will  likely  be  vis- 
ited on  our  children's  children.  This,  however,  does  not  duninish  the  responsibility 
of  this  body  to  consider  changes  to  our  Constitution  when  experience  teaches  that 
they  are  necessary  as  it  has  in  the  inability  of  the  President  and  congress  to  deal 
Witii  runaway  spending. 

My  contribution  to  this  debate  is  generally  limited  to  the  question  of  how  the  Une 
item  veto  or  its  equivalent  may  be  created  consistent  with  the  Constitution.  I  must 
leave  to  wiser  heads  questions  concerning  the  wisdom  of  the  policy  choice  reflected 
in  granting  to  the  President  this  important  power. 

My  conclusions  Concerning  the  line-item  veto  can  be  summarized  briefly  as  fol- 
lows: 

First,  I  do  not  believe  that  the  President  has  the  inherent  authority  to  veto  indi- 
vidual spending  or  other  items  contained  in  a  single  piece  of  legislation.  Dur- 
ing my  tenure  as  Assistant  Attorney  General  in  the  Office  of  Legal  Counsel, 
I  so  advised  Attorney  General  Barr  who,  in  turn,  so  advised  President  Bush. 

Second,  I  do  not  believe  that  Congress  may  grant  this  authority  to  the  President 
by  statute.  Thus  the  creation  of  a  true  line-item  veto  power  requires  an 
amendment  to  the  Constitution. 

Finally,  Congress  could,  by  amending  or  repealing  the  Impoundment  Control 
Act  of  1974,  restore  to  the  President  a  power  that  is,  in  some  respects,  the 
functional  equivalent  of  a  line-item  veto. 

Let  me  begin  with  the  closely  related  questions  of  the  President's  inherent  power 
and  the  power  of  Congress  to  create  a  statutory  line-item  veto.  Any  assertion  that 
either  power  exists  runs  afoul  of  the  provisions  of  Article  I,  section  7,  clause  2.  That 
clause,  which  governs  how  a  bill-becomes  a  law,  leaves  the  President  only  three  op- 
tions. It  commands  that  "he  shall  sign  it"  or  "he  shall  return  it"  to  the  originating 
house  with  a  statement  of  his  objections.  The  President  may  also  do  neither,  where- 
upon the  bill  will  become  law  if  it  "is  not  returned  by  the  President  within  ten 
Days"  (unless  Congress  prevents  its  return  by  adjourning).  The  language  of  the 
clause  strongly  supports  tne  view  that  the  President  must  act  on  a  bill  in  toto.  Noth- 
ing in  the  clause  or  the  debates  surrounding  its  adoption  suggests  that  the  Presi- 
dent may  amend  the  bUl  or  reject  parts  of  it.  Nor  does  the  clause  authorize  Congress 
to  confer  any  additional  powers  on  the  President. 

I  am  aware  that  some  have  argued  that  an  inherent  presidential  line-item  veto 
power  may  be  fund  to  exist  in  Article  I,  section  7,  clause  3.  That  clause  requires 
presentment  to  the  President  of  "[e]very  Order,  Resolution,  or  vote  to  which  the 
Concurrence  of  the  Senate  and  House  of  Representatives  may  be  necessary"  (except 
regarding  adjournment),  and  makes  similar  provisions  for  presidential  approval  or 
disapproval  as  a  whole. 

Time  does  not  allow  an  extended  discussion  of  the  "clause  3  veto"  theory.  Let  me 
simply  summarize  briefly  why  I  do  not  believe  that  this  language  can  be  read  to 
support  a  general  line-item  veto  power.  The  discussion  of  clause  3  at  the  Constitu- 
tional Convention  of  1787  confirms  that  clause  3  was  intended  to  be  a  "belt  and  sus- 
penders provision"  designed  to  prevent  Congress  fi*om  escaping  the  presentment  re- 
quirement by  labelling  a  proposed  statute  something  other  than  a  bill  (take,  for  ex- 
ample, the  War  Powers  Resolution).  There  is  nothing  in  those  discussions  to  suggest 
that  the  provision  was  intended  to  permit  the  President  to  accept  or  reject  anjrthing 
less  than  an  entire  bill,  regardless  of  how  it  is  styled.  In  my  view,  clause  3  thus 
provides  no  authority  for  tne  President  to  carve  up  so-callea  "omnibus  bills"  into 
smaller  parts  and  veto  any  part.  Nor  does  it  permit  the  President  to  exorcise  provi- 


74 

sions  contained  in  a  single  piece  of  legislation,  even  if  those  provisions  are  not  ger- 
mane to  the  legislation  as  a  whole.* 

This  reading  of  the  narrow  provisions  of  Article  I,  section  7  is  also  consistent  with 
the  broad  framework  of  the  Constitution's  allocation  of  powers.  The  first  substantive 
provision  of  the  Constitution — ^Article  I,  section  1 — provides  that  "[a]ll  legislative 
Powers  herein  granted  shall  be  vested  in  a  Congress  of  the  United  States,  which 
shall  consist  of  a  Senate  and  House  of  Representatives."  Notwithstanding  his  lim- 
ited negative  on  the  acts  of  Congress,  the  President  has  no  express  share  in  the  leg- 
islative power.  The  Constitution  simply  does  not  give  the  President  an  equal  role 
in  the  lawmaking  process,  and  neither  the  document  nor  the  Framers  manifested 
concern  with  encroachments  on  the  President's  power  by  means  of  combining  unre- 
lated matters  in  a  single  bill.^  It  was  sufficient  for  the  Framers  that  Congress  not 
be  able  to  avoid  presenting  a  proposed  law  to  the  President  before  it  became  effec- 
tive. With  clause  3  in  place,  the  President  had  the  tools  he  required  to  defend  his 
power — the  opportunity  to  negative  any  law  Congress  proposed. 

A  second  type  of  line-item  veto  statute  would  attempt  to  avoid  the  problem  of  the 
Constitution's  all-or-nothing  approach  to  presidentied  action  on  bills  by  providing 
that  after  a  bill  had  passed  the  House  ana  Senate,  individual  titles  or  items  of  the 
bill  would  be  enrolled  and  presented  to  the  President  as  separate  bills.  Such  an  ap- 
proach suffers  from  a  number  of  constitutional  defects.  First  and  foremost,  the  Con- 
stitution plainly  implies  that  the  same  bill  upon  which  the  Congress  voted  is  to  be 
submitted  to  the  President.  If  the  Constitution's  text  is  read  otherwise,  to  permit 
the  presentment  requirement  to  be  met  by  dividing  a  bill  up  into  individual  pieces 
after  Congress  has  passed  it  and  before  presentment,  then  there  is  no  logical  reason 
why  the  opposite  process  would  not  also  be  permitted:  Congress  could  require  indi- 
vidual appropriations  bills  as  well  as  others  to  be  aggregated  into  a  giant  omnibus 
bill  before  presentment  to  the  President  as  a  single  opus.  In  my  view,  the  Constitu- 
tion permits  neither  result,  but  requires  that  the  bill  be  presented  to  the  President 
as  passed  by  Congress.  Congress  could  of  course  agree  to  pass  each  item  as  an  indi- 
vidual bill,  but  such  action  would  require  self-restradnt  rather  than  a  statute. ^ 

A  far  more  promising  legislative  proposal,  S.  4,  The  Dole-McCain-Coats  Legisla- 
tive Line-Item  Veto  Act  of  1995,  is  aimed  at  giving  the  President  greater  control 
over  the  expenditure  of  funds.  This  approach  avoids  the  Presentment  Clause  prob- 
lems discussed  above  by  doing  nothing  to  alter  how  an  appropriations  or  spending 
bill  becomes  law  Senator  Dole  s  bill  would  not  alter  the  presentment  process  but  in- 
stead authorizes  the  President  to  rescind  specific  spenaing  items,  unless  Congress 
within  a  certain  time  acts  to  approve  that  particular  item.  A  statute  of  that  type 
would  amount  to  a  restoration  to  the  President  of  power  taken  by  Congress  during 
the  Nixon  presidency  in  the  Impoundment  Control  Act  of  1974. 

The  ICA  as  it  now  stands  compels  the  President  to  spend  all  appropriated  funds. 
To  be  sure,  the  ICA  does  permit  the  President  to  propose  spending  cuts  to  Congress, 
which  Congress  is  required  to  consider.  If  Congress  aoes  not  approve  the  rescission, 
however,  the  money  must  be  spent.  In  this  way,  the  proposed  rescission  amounts 
to  little  more  than  a  proposal  of  legislation  by  the  President,  which,  of  course,  is 
already  specifically  authorized  by  the  Constitution,  Article  II,  section  3. 

The  Dole-McCain-Coats  bill,  however,  would  go  father  by  making  the  proposed  re- 
scission effective  unless  Congress  acts  within  a  specified  time  It  should  be  noted 
that  under  the  Supreme  Court's  decision  in  INS  v.  Chadha,  Congress'  disapproval 
of  a  rescission  must  be  accomplished  through  le^slation.  Therefore,  any  rescission 
bill  of  this  type  must,  as  the  Dole  bill  does,  require  that  Congress  pass  a  rescission 
disapproval  kill,  which  would  be  subject  to  presidential  veto  and  congressional  over- 
ride in  accordance  with  Article  I,  section  7. 

Although  this  tjTJe  of  bill  has  previously  been  attacked  on  the  ground  that  it 
wovdd  constitute  an  unconstitutional  delegation  of  congressional  power,  there  is  no 
foundation  in  the  Constitution  for  that  claim.  The  Constitution  requires  that  no 


*  George  Washington  appears  to  have  shared  this  view  of  the  scope  of  his  veto  authority. 
President  Washington  discussed  in  a  letter  his  reasons  for  approving  "many  Bills  with  which 
[his]  judgment  is  at  variance"  noting  that  "[f]rom  the  nature  or  the  Constitution,  I  must  approve 
all  the  parts  of  a  Bill,  or  reject  it  in  toto."  33  Writings  of  George  Washington  96  (1940). 

2 The  Framers  did  express  such  a  concern  with  respect  to  the  Senates  consideration  of  spend- 
ing bills.  The  Framers  rejected  a  proposal  that  would  have  prohibited  Senate  amendments  of 
spending  bills — and  drafted  Article  I,  section  7  to  allow  them  expressly — out  of  concern  that  the 
House  could  otherwise  attach  foreign  matters  to  spending  bills  and  thereby  diminish  the  Sen- 
ate's share  of  the  legislative  power. 

^  There  are  other  possible  constitutional  problems  with  the  enrollment  approach.  For  example, 
the  enrollment  approach  functions  as  a  rule  of  the  House  and  the  Senate,  yet  Article  I,  section 
5,  clause  2  of  the  Constitution  gives  each  house  exclusive  power  to  make  its  own  rules.  It  is 
questionable  that  a  statute  concerning  enrollment  of  bills  could  bind  either  house. 
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money  be  drawn  from  the  Treasury  except  "in  Consequence  of  Appropriations  made 
by  Law,"  Article  I,  section  9,  clause  7,  but  there  is  no  requirement  that  the  Presi- 
dent spend  all  moneys  that  are  appropriated.  Indeed,  such  a  policy  would  either  en- 
courage gross  fiscal  irresponsibility  by  the  President  or  would  require  Congress  to 
micromanage  all  aspects  of  federal  procurement.  There  is  nothing  in  the  Constitu- 
tion that  requires  either  result. 

In  the  time  remaining,  I  will  discuss  just  a  few  points  relating  to  the  proposals 
before  the  subcommittee  for  amending  the  Constitution  to  confer  on  the  President 
a  line-item  veto.  The  three  proposed  forms  of  amendment — Senator  Brown  (S.J.  Res. 
16),  Senators  Thurmond  and  Simpson  (S.J.  Res.  2)  and  Senator  Simon  (S.J.  Res.  15) 
provide  the  Committee  with  an  extensive  range  of  options  for  drafting  a  line-item 
veto  amendment.  In  particular,  I  note  the  following: 

•  The  first  point  relates  to  the  limitations  of  drafting.  It  is  difficult  to  imagine 
a  way  to  define  the  concept  of  "item"  precisely.  Any  attempt  to  limit  the  term 
"item"  to  a  specific  subdivision  of  a  piece  of  legislation  (for  example  "a  sub- 
section" or  "clause")  would  open  the  door  for  manipulation  of  that  definition  by 
cramming  multiple  expenditures  into  that  type  of  subdivision. 

•  The  Brown  proposal  extends  line-item  veto  authority  to  "any  provision,  or  part 
of  any  provision"  contained  in  any  piece  of  legislation  which  includes  any  item 
of  spending  authority.  This  would  permit  the  President  to  strike  extraneous  ma- 
terial from  appropriations  bills  and  would  strongly  encourage  Congress  to  elimi- 
nate non-germane  matters  fi-om  such  biUs. 

•  Senator  Simon's  bill  raises  the  interesting  question  of  whether  the  President's 
line-item  veto  authority  should  extend  to  reducing  appropriations  for  the  legis- 
lative branch.  This  proposal,  of  course,  cuts  across  the  popular  current  of  elimi- 
nating provisions  exempting  Congress  from  specific  laws.  Nevertheless,  it  does 
not  strike  me  as  a  frivolous  point  that  the  separation  of  powers  should  ar^e 
in  favor  of  protecting  Congress  from  the  cuts  of  the  President's  new  and  im- 
proved veto  pen.  On  oalance,  however,  I  think  that  the  proper  relationship  be- 
tween these  two  branches  would  be  preserved  as  long  as  Congress  mainteins 
its  authority  to  enact  such  provisions  over  the  President's  veto. 

•  I  also  note  Senator  Simon's  proposal  would  give  Congress  the  power  to  override 
a  line-item  veto  by  a  simple  majority  vote.  While  I  can  appreciate  the  desire 
of  Congress  to  cast  this  power  in  that  manner,  I  see  no  compelling  reason  why 
the  override  requirements  should  be  any  different  from  those  set  forth  in  Article 
I,  section  7 

•  Finally,  I  favor  the  approach  of  the  Senator's  Brown  proposal  in  making  clear 
that  the  veto  is  exercisable  "when  any  [bill,  ete.)  is  presented  to  him  pursuant 
to  section  7  of  article  I"  of  the  Constitution  and  setting  forth  clear  time  frames 
for  action. 

I  thank  the  members  of  the  subcommittee  for  their  attention  and  would  be  happy 
to  answer  any  questions  they  may  have. 

Senator  Brown.  Thank  you. 
Mr.  Fisher? 

STATEMENT  OF  LOUIS  FISHER 

Mr.  Fisher.  I  am  Lou  Fisher  with  the  Congressional  Research 
Service.  Mr.  Chairman,  the  thrust  of  my  statement  is  different 
from  the  other  testimony  because  I  raise  the  question  about  wheth- 
er you  can  take  the  item  veto  reform  from  the  States  without 
bringing  with  it  all  the  procedures  and  structures  and  customs  that 
make  the  item  veto  work  at  the  State  level.  I  don't  think  it  would 
be  too  much  of  an  exaggeration  to  say  taking  this  reform  from  the 
States  would  be  like  taking  reform  from  another  country,  another 
nation.  The  State  system  is  very  different  from  ours  on  budgeting. 

State  constitutions,  unlike  the  U.S.  Constitution,  place  extreme 
restrictions  on  States.  The  State  constitutions  will  say  you  may  not 
have  legislation  in  an  appropriation  bill.  That  is  something  we  do 
here  in  Congress  by  House  and  Senate  rules.  State  constitutions 
will  tell  legislatures  how  to  write  the  bills,  how  to  title  them.  Many 
things  may  not  be  in  bills  at  all.  So  there  is  a  culture  at  the  State 
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level  that  is  highly  restrictive  on  State  legislatures  and  we  don't 
have  that  system  yet  at  the  national  level  for  Congress. 

Mr.  Flanigan  has  already  raised  the  question  of  what  is  meant 
by  an  item.  We  heard  earlier  the  testimony  about  the  situation  in 
Wisconsin  of  governors  using  the  item  veto  to  knock  out  letters 
from  words.  In  1990,  Wisconsin  had  to  add  an  amendment  to  the 
constitution  to  prohibit  governors  from  making  new  words  by 
knocking  out  letters. 

But  much  more  substantial  in  terms  of  what  an  item  is  is  that 
it  often  turns  on  whether  you  can  sever  that  item  from  a  bill.  Can 
you  sever  that  item  and  leave  the  remaining  bill  workable?  That 
is  a  matter  of  judgment  for  the  executive  and  it  is  a  matter  of  judg- 
ment for  judges  and  the  courts — a  great  deal  of  litigation.  I  would 
agree  with  Mr.  Flanigan  that  there  is  no  way  ahead  of  time  to  an- 
ticipate all  the  problems.  If  you  put  in  a  word  like  "item"  you  will 
expect  a  lot  of  litigation  and  you  don't  know  exactly  where  that  is 
going  to  go. 

Much  more  serious  is  that  it  doesn't  make  any  sense  to  talk 
about  item  veto  authority  for  a  President  unless  we  want  to  itemize 
bills,  and  we  don't  do  that  in  Congress.  We  pass  lump-sum 
amounts.  A  typical  example  is  the  Energy  appropriation  bill  for  fis- 
cal 1995  that  gave  the  Corps  of  Engineers  for  general  construction 
about  $1  billion.  There  is  a  little  bit  of  earmarking  in  there  indicat- 
ing some  of  the  projects,  but  most  of  the  detail  is  not  in  the  bill 
at  all.  It  is  in  the  conference  report  where  you  can  see,  State  by 
State,  where  the  projects  are,  but  that  is  not  before  the  President. 

Now,  you  could  take  all  the  detail  in  the  conference  report  or  in 
an  agency  justification  statement  or  some  other  part  of  the  legisla- 
tive history  and  put  that  in  the  bill.  In  fact,  I  think  the  pressures 
would  go  in  that  direction.  You  would  want  to,  just  like  States  do, 
itemize  bills  so  that  the  President  would  have  maximum  oppor- 
tunity to  exercise  item  veto. 

That  raises  a  very  big  point.  Do  you  want  Federal  agencies  and 
departments  operating  with  itemized  bills?  Under  lump-sum  fund- 
ing, in  the  middle  of  a  fiscal  year  when  things  go  wrong,  as  they 
always  do,  you  can  spend  more  or  less  inside  the  account  because 
you  are  not  violating  the  law.  You  can  move  the  money  within  the 
account  through  reprogramming. 

If  you  itemize  bills,  putting  all  the  items  of  the  conference  report 
into  the  bill  presented  to  the  President,  agencies  may  not  deviate 
from  the  law.  They  must  spend  exactly  in  accordance  with  all  the 
detailed  itemization  in  bills.  There  is  a  big  question  here  on  the 
flexibility  that  we  give  agencies — a  very  complicated  Government — 
and  whether  you  want  Congress  to  tie  its  hands  so  that  every  time 
an  agency  wants  to  adjust  matters  in  the  middle  of  the  year,  it  has 
to  come  back  to  Congress  and  get  new  legislation  increasing  or  de- 
creasing some  item — a  big  issue. 

Another  big  question  at  the  State  level  is  whether  an  item  veto 
can  delete  not  just  dollars  amounts,  but  conditions  on  appropria- 
tions. Do  you  want  a  President  to  take  an  appropriation  that  is 
conditioned — ^you  may  spend  it  only  in  a  certain  way;  he  knocks  out 
the  condition  and  keeps  the  money.  It  is  a  big  issue  at  the  State 
level,  a  lot  of  litigation.  The  judges  in  the  State  courts  have  not  yet 
found  any  kind  of  formula  to  give  guidance.  In  fact,  many  of  the 
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judges  at  the  State  level  say  that  the  tests  on  these  issues  are 
highly  subjective.  That  is  one  thing  we  will  be  inviting. 

My  statement  goes  into  the  problem  of  nonappropriations.  If  you 
allow  a  President  to  item-veto  only  appropriations,  won't  that  give 
Members  of  Congress  an  incentive  to  put  a  lot  of  the  funding  as- 
sistance in  nonappropriations  through  some  sort  of  a  tax  expendi- 
ture, somewhere  in  a  revenue  bill?  It  is  another  issue  that  has  been 
faced  at  the  State  level.  Judges  have  confronted  it  because  other- 
wise the  governors'  opportunity  to  item-veto  is  blunted  by  a  lot  of 
legislative  devices. 

So  my  main  point  is  that  we  have  a  system  at  the  State  level 
which  is  quite  different  from  ours,  and  you  would  have  to  know 
that  when  you  borrow  the  item  veto  you  are  borrowing  with  it 
many  other  procedures  that  right  now  are  alien  to  Federal  budget- 
ing. 

Thank  you. 

[Mr.  Fisher  submitted  the  following  materials:] 

Prepared  Statement  of  Louis  Fisher 

Mr.  Chairman,  I  appreciate  the  opportunity  to  discuss  proposals  for  amending  the 
Constitution  to  grant  the  President  item-veto  authority.  What  are  the  implications 
of  borrowing  this  reform  measure  from  the  states?  Can  we  borrow  only  the  item- 
veto  featiire  or  is  it  part  of  a  larger  package  of  structures  and  procedures  that  must 
be  taken  as  a  whole?  Are  we  stepping  onto  firm  ground  or  into  swampy  territory? 
The  message  of  my  statement  is  modest:  Look  before  you  leap. 

WHAT  IS  AN  "item"? 

Proposed  constitutional  amendments  typically  give  the  President  power  to  reduce 
or  disapprove  "any  item  of  appropriation  in  any  Act  or  joint  resolution  (S.J.  Res. 
15).  Another  formulation  gives  the  President  the  power  to  reduce  or  disapprove  any 

[»rovision  in  a  biU  that  contains  "any  item  of  spending  authority"  (S.J.  Res.  16).  The 
atter  resolution  defines  items  of  spending  authority  as  "those  portions  of  a  bill  that 
appropriate  money  from  the  Treasury  or  that  otherwise  authorize  or  limit  the  with- 
drawd  or  obligation  of  money  from  the  Treasury."  Such  items  "shall  include  items 
of  appropriations,  spending  authorizations,  authority  to  borrow  money  on  the  credit 
of  the  United  States  or  otherwise,  dedications  of  revenues,  entitlements,  uses  of  as- 
sets, insurance,  guarantees  of  borrowing  and  any  authority  to  incur  obligations."  Al- 
though this  language  helps  define  the  breadth  of  an  item,  legal  uncertainties  are 
likely  to  produce  coUisions  between  Congress  and  the  President  and  spark  Utigation 
in  the  courts.  That  is  the  lesson  from  the  states. 

Some  governors  have  displayed  ingenuity  in  exercising  the  item  veto.  One  gov- 
ernor struck  the  words  "per  annum"  from  the  item  "$2,500  per  annum,"  thereby  re- 
ducing the  two-year  amount  from  $5,000  to  $2,500.  The  reviewing  court  held  that 
the  governor  could  not  disapprove  part  of  an  item.  Fergus  v.  Russel,  270  lU.  304 
(1915).  In  a  similar  case,  a  governor  attempted  unsuccessfully  to  exercise  item-veto 
authority  by  striking  the  numeral  "2"  from  a  $25  million  bond  authorization.  Advis- 
ers to  a  governor  were  reported  to  have  considered  striking  the  letter  "t"  from  the 
word  "thereafter"  in  order  to  alter  the  effective  date  of  a  Uquor  tax  increase.  State 
ex  rel.  Kleczka  v.  Conta,  264  N.W.2d  539,  557  (1978). 

The  definition  of  an  item  often  turns  on  whether  the  language  in  the  bill  is  "sever- 
able" and  can  be  excised  without  affecting  remaining  parts.  As  one  court  noted  in 
1971:  "The  term  'item'  as  used  in  the  constitutional  amendments  of  the  several 
states  is  definitive  of  that  portion  of  an  appropriation  bill  which  the  Governor  is  em- 
powered to  sever  from  the  bill  by  his  disapproval."  State  ex  rel.  Turner  v.  Iowa  State 
Highway  Com'n,  186  N.W.2d  141,  151  (Iowa  1971).  A  governor  may  not  item  veto 
qualifications  in  a  bill  if  a  court  decides  that  they  are  not  "separate,  severable  provi- 
sions. Welden  v.  Ray,  229  N.W.2d  706,  715  (Iowa  1975).  A  Massachusetts  court  in 
1981  said  tJiat  the  governor  may  treat  as  an  "item"  any  separable  provision  attached 
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to  the  general  appropriation  bill.  Attorney  Gen.  v.  Administrative  Justice  of  the  Bos- 
ton Municipal  Court,  384  Mass.  511,  515  (1981).i 

Whether  something  is  severable  or  not  is  a  matter  of  judgment,  leading  to  litiga- 
tion when  a  governor  vetoes  sections  of  a  bill  that  the  courts  decide  are  not  "items" 
of  appropriation.  Caldwell  v.  Meskill,  164  Conn.  299  (1973).  As  explained  later  in 
my  statement,  severability  is  an  especially  difficult  issue  when  governors  item  veto 
conditions  placed  on  appropriations. 

Recent  cases  attest  to  novel  interpretations  of  executive  power  that  are  accepted 
by  the  courts.  In  1988  the  Supreme  Court  of  Wisconsin  held  that  the  governor  could 
exercise  partial  veto  power  by  vetoing  phrases,  digits,  letters,  and  word  fragments. 
Although  the  Wisconsin  constitution  gave  the  governor  no  formal  authority  to  re- 
duce appropriations  amounts,  in  effect  he  could  reduce  items  simply  by  striking  dig- 
its. State  ex  rel.  Wisconsin  Senate  v.  Thompson,  424  N.W.2d  385  (Wis.  1988).  When 
state  legislators  challenged  this  practice  in  federal  court  as  a  violation  of  various 
provisions  in  the  U.S.  Constitution,  including  due  process  and  equal  protection,  the 
Seventh  Circuit  ruled  that  unusual,  even  quirky"  item  veto  practices  at  the  state 
level  do  not  make  them  unconstitutional.  Risser  v.  Thompson,  930  F.2d  549,  554 
(9th  Cir.  1991).  The  Wisconsin  constitution  had  to  be  amended  in  1990  to  provide 
that  when  the  governor  approves  an  appropriation  bill  in  part,  he  "mav  not  create 
a  new  word  by  rejecting  individual  letters  in  the  words  of  the  enrolled  bill."^ 

HOW  MUCH  ITEMIZATION  IS  NECESSARY? 

Governors  can  exercise  their  item-veto  authority  broadly  because  appropriations 
bills  at  the  state  level  are  highly  itemized.  It  is  not  unusual  to  find  items  as  small 
as  $2,000.  The  federal  practice  is  entirely  different.  Congress  generally  appropriates 
in  lump-sum  fashion  and  executive  agencies  and  departments  prefer  that  method. 
With  large  appropriations  accounts,  agencies  can  respond  to  changing  budgetary 
pressures  in  tne  middle  of  a  fiscal  year  by  moving  money  around  inside  the  ac- 
counts. This  process,  called  reprogramming,  is  legally  permissible  because  the 
money  continues  to  be  directed  toward  the  general  purpose  specified  in  the  lump- 
sum account. 

For  example,  the  Energy  and  Water  Development  Appropriations  Act  for  fiscal 
1995  contains  a  lump-sum  of  $983,668,000  to  cover  general  construction  for  the 
Corps  of  Engineers.  Tne  statute  identifies  34  specific  projects,  totaling  $120,126,500. 
108  Stat.  1709-09.  Most  of  the  detail,  however,  is  contained  in  the  conference  re- 

gort,  instructing  the  Corps  of  Engineers  how  to  spend  the  nearly  one  billion  dollars, 
ecause  the  instructions  are  in  a  nonstatutory  source  and  not  a  public  law,  the 
agency  can  shift  funds  within  the  lump  sum  in  response  to  their  needs  (often  requir- 
ing approval  from  review  committees). 

This  system  provides  valuable  flexibility  for  the  agencies.  To  maximize  the  Presi- 
dent's opportunity  to  exercise  the  item  veto,  do  we  want  to  move  these  details  from 
the  conference  report  and  place  them  in  the  pubUc  law?  That  could  be  done,  but 
with  projects  fixed  and  fi-ozen  in  the  law  it  would  be  illegal  for  the  Corps  of  Engi- 
neers to  exceed  the  specified  amounts.  To  shift  funds  from  one  project  to  another, 
it  would  be  necessary  for  the  agency  to  come  to  Congress  and  request  separate  legis- 
lation adding  funds  for  some  projects  and  reducing  3iem  for  others.  Do  we  want  this 
agency  inflexibility  and  legislative  workload? 

Taking  the  Corps  of  Engineers  example  again,  I  assume  the  President  could  exer- 
cise an  item  veto  against  the  34  projects  earmarked  in  the  bill,  but  not  against  the 
hundreds  of  projects  Usted  in  the  conference  report.  What  happens  if  Congress  ap- 
propriates the  single  sum  of  one  bilhon  dollars  for  Corps  of  Engineers  general  con- 
struction and  moves  the  earmarks  to  the  conference  report? 

If  the  President  has  the  authority  not  only  to  veto  an  item  but  to  reduce  it  (which 
is  the  case  with  S.J.  Res.  15  and  S.J.  Res.  16),  hiding  details  and  items  in 
nonstatutory  sources  might  not  be  effective.  Could  the  President  reduce  one  billion 
dollars  to  $900  million  and  then  identify  the  projects  that  make  up  the  excised  $100 
milhon?  I  doubt  if  that  would  be  legally  permissible.  It  can  be  done  under  the  rescis- 
sion process  but  probably  not  under  the  item  veto.  Such  an  issue  would  be  taken 
to  court  for  a  ruling. 

More  likely,  I  think,  is  a  drive  toward  itemization  in  bills.  The  mere  existence  of 
a  constitutional  item  veto  may  put  pressure  on  Congress  to  itemize  bills  and  thereby 
limit  the  discretion  and  flexioility  of  federal  agencies.  In  a  number  of  state  cases, 


1  Similar  disputes  about  severability  were  treated  in  Opinions  of  the  Justices,  384  Mass.  820 
(1981)  and  Opinions  of  the  Justices  to  the  House  of  Representatives,  384  Mass.  828  (1981). 

^Constitutions  of  the  United  States:  National  and  State,  Wisconsin  (Revised  and  Updated),  Is- 
sued March  1992,  p.  36. 
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plaintiffs  object  that  lump-sum  appropriations  erode  the  governor's  ability  to  veto 
items.  State  covirts  recognize  that  the  exercise  of  item-veto  authority  depends  on 
specificity  in  bill  language.  Lund  v.  Horner,  375  111.  303  (1941);  Martens  v.  Brady, 
264  111.  178,  190-91  (1914).  The  "whole  spirit"  of  the  constitution,  noted  one  state 
court,  is  against  lump  sums  and  in  favor  of  line  items.  People  v.  Tremaine,  281  N.Y. 
1,  7  (1939).  In  manv  cases,  state  courts  have  intervened  to  prevent  the  legislature 
from  structuring  bills  to  blunt  or  nullify  the  executive's  power  to  veto  items. ^ 

MAY  PRESroENTS  VETO  CONDITIONS  IN  AN  APPROPRIATIONS  BILL? 

Probably  the  most  contentious  dispute  involving  the  item  veto  at  the  state  level, 
and  an  issue  that  has  yet  to  be  effectively  addressed  by  state  courts,  is  the  power 
of  a  governor  to  veto  a  condition  placed  on  an  appropriation.  Through  such  actions 
the  governor  converts  a  conditional  appropriation  into  an  unconditional  appropria- 
tion. This  issue  has  bedeviled  state  courts  for  nearly  a  centiiry  and  no  'Tsright  lines" 
have  yet  to  emerge  to  define  the  governors'  powers  in  this  area. 

The  importance  of  this  issue  for  the  Federal  Government  can  be  underscored  by 
two  recent  controversies.  The  "Hyde  Amendment"  prohibits  the  funding  of  abortions 
for  indigent  women  except  for  narrowly  defined  piuTJOses:  when  the  Ufe  of  the  moth- 
er is  at  stake  or  in  case  of  rape  or  incest.  Could  a  liberal  President  veto  the  Hyde 
Amendment  and  spend  Medicaid  funds  without  restriction  for  abortions?  Legislation 
in  the  1980s  permitted  assistance  to  the  Contras  in  Nicaragua  on  the  condition  that 
the  funds  be  used  for  humanitarian  purposes,  not  for  lethal  weapons.  Could  a  con- 
servative President  veto  that  condition  and  provide  military  assistance  to  the 
Contras?  The  abihty  of  Congress  to  produce  a  consensus  for  funding  a  particular  ac- 
tivity often  turns  on  the  creation  and  acceptance  of  such  conditions. 

One  of  the  earUest  item  veto  decisions  at  the  state  level  dealt  with  a  governor's 
veto  of  a  condition  on  an  appropriation.  In  a  1898  case,  a  Mississippi  court  ex- 
plained that  appropriations  bills  nad  three  essential  parts:  the  purpose  of  the  bill, 
the  sum  appropriated  for  the  purpose,  and  the  conditions  upon  which  the  appropria- 
tion would  become  available.  Allowing  the  governor  to  strike  the  conditions  would 
produce  a  law  that  had  never  received  the  legislature's  assent: 

[T]he  executive,  in  every  repubUcan  form  of  government,  has  only  a  quali- 
fied and  destructive  legislative  function  and  never  creative  legislative 
power.  If  the  governor  may  select,  dissect,  and  dissever,  where  is  the  Umit 
of  his  right?  Must  it  be  a  sentence  or  a  clause,  or  a  word?  Must  it  be  a  sec- 
tion, or  any  part  of  a  section,  that  may  meet  with  executive  disapprobation? 
May  the  governor  transform  a  conditional  or  a  contingent  appropriation 
into  an  absolute  one  in  disregard  and  defiance  of  the  legislative  will?  That 
would  be  the  enactment  of  law  by  executive  authority  without  the  concur- 
rence of  the  legislative  will  and  in  the  face  of  it.  State  v.  Holder,  76  Miss. 
158,  181(1898). 

Similar  themes  emerged  in  later  cases:  the  legislatiu-e  may  place  conditions  on  ap- 
propriations; the  veto  is  destructive  and  not  creative;  the  governor  may  not  use  the 
item  veto  to  dissect  a  bill  and  distort  the  legislative  will.  However,  state  courts  dis- 
covered that  it  is  not  an  easy  matter  to  distinguish  appropriate  conditions  from  in- 
appropriate, to  separate  the  act  of  destruction  from  creation,  or  to  determine  (much 
less  preserve)  the  legislative  will. 

One  court  upheld  the  governor's  item  veto  because  the  section  disapproved  was 
separable  and  his  action  was  "purely  negative."  Yet  a  dissenting  judge  in  this  case 
argued  that  the  governor's  action  was  "anirmative"  because  it  created  a  result  unin- 
tended by  the  legislature.  Cascade  Tel.  Co.  v.  State  Tax  Comm'n,  176  Wash.  616, 
620,  623  (1934).  In  1940,  a  Virginia  court  invoked  an  intriguing  medical  analogy  to 
distinguish  between  severable  and  inseverable  items.  It  defined  an  "item"  as  some- 
thing that  could  be  taken  out  of  a  bill  without  affecting  its  other  purposes  or  provi- 
sions: "It  is  something  that  can  be  lifted  bodily  from  it  rather  than  cut  out.  No  dam- 
age can  be  done  to  the  surrounding  legislative  tissue,  nor  should  any  scar  tissue  re- 
sult therefrom."  Commonwealth  v.  Dodson,  176  Va.  281,  290  (1940).  The  court  an- 
nounced that  if  a  provision  or  condition  is  "intimately  interlocked"  with  other  por- 
tions of  the  bill,  the  veto  is  unauthorized.  Id.  at  302. 


^Helena  v.  Omholt,  150  Mont.  212,  221  (1970)  (structure  of  legislative  act  invalidated  as  de- 
vice to  blunt  governor's  item  veto  power);  Fairfield  v.  Foster,  25  Ariz.  146,  156-57  (1923)  (gov- 
ernor vetoed  single  item  despite  "lumping"  of  items  by  legislature);  Wood  v.  Riley,  192  Cal.  293, 
305  (1923)  (proviso  on  budget  bill  was  treated  as  item  subject  to  veto);  People  v.  Brady,  277  111. 
124,  131  (1917)  (item  veto  of  specific  portions  of  bill  was  valid  though  bill  appropriated  only 
lump  sums  without  allocating  amounts  to  each  item). 
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Such  tests,  however,  have  proved  to  be  too  abstract  to  apply.  In  1984  the  Supreme 
Court  of  Washington  announced  that  it  was  abandoning  the  "affirmative-negative" 
test  for  scrutinizing  item  vetoes.  The  court  found  the  test  unworkable,  subjective, 
and  an  intrusion  by  the  judiciary  into  the  legislative  branch.  The  check  for  item  ve- 
toes in  the  future  would  be  in  the  form  of  legislative  overrides.  Wash.  Federation 
of  State  Emp.  v.  State,  682  P.2d  869,  874-75  (1984).  In  1978  the  Supreme  Court 
of  Wisconsin  ruled  that  the  governor  may  not  strike  provisos  or  conditions  on  an 
appropriation.  State  ex  rel.  Kleczka  v.  Conta,  264  N.W.2d  539,  541  (Wis.  1978).  One 
01  the  Justices,  concurring  in  part  and  dissenting  in  part,  offered  a  skeptical  assess- 
ment of  prevailing  court  doctrines: 

The  majority  is  rightfully  wary  of  the  elusive  tests  enunciated  in  some 
other  jurisdictions.  To  hold  that  the  exercise  of  the  partial  veto  power  may 
not  have  an  "affirmative,"  "positive"  or  "creative"  effect  on  legislation,  or 
that  the  veto  may  not  change  the  meaning"  or  "policy"  of  a  bill,  as  some 
courts  elsewhere  have  done,  would  be  to  involve  this  court  in  disingenuous 
semantic  games.  While  these  tests  may  be  appealing  in  the  abstract,  they 
are  unworkable  in  practice.  Every  veto  may  be  perceived  in  affirmative  or 
negative  terms,  and  as  either  conforming  to  or  defying  the  general  legisla- 
tive intent,  depending  upon  the  observer's  perspective.  These  tests  are  ines- 
capably subjective.  Id.  at  557-58. 

THE  PROBLEM  OF  NONAPPROPRIATIONS 

S.J.  Res.  15  and  S.J.  Res.  16  are  aimed  primarily  at  appropriations  bills.  The  first 
authorizes  the  President  to  reduce  or  disapprove  "any  item  of  appropriations  in  any 
Act  or  joint  resolution."  The  second  contains  a  broad  definition  of  "items  of  spending 
authority"  (reaching  spending  authorizations,  borrowing  authority,  and  entitle- 
ments) but  also  authorizes  the  President  to  invoke  the  item  veto  against  bills  "that 
appropriate  money  from  the  Treasury  or  that  otherwise  authorize  or  limit  the  with- 
drawal or  obligation  of  money  from  the  Treasury." 

In  determining  the  reach  of  item  veto  authority,  state  courts  have  had  to  deter- 
mine whether  spending — direct  or  indirect — can  be  done  outside  the  regular  appro- 
priations process.  An  Arizona  court,  for  example,  ruled  that  because  the  governor's 
item  veto  authority  was  restricted  to  appropriations  items  he  could  not  msapprove 
a  gasoline  tax.  Black  &  White  Taxicab  Co.  v.  Standard  Oil  Co.,  25  Ariz.  381,  397- 
98  (1923).  Similarly,  a  Wisconsin  court  decided  that  the  governor  could  not  exercise 
the  item  veto  on  a  revenue  bill  that  contained  a  revolving  fund,  even  if  it  impaired 
his  item  veto  authority.  State  ex  rel.  Finnegan  v.  Dammann,  220  Wis.  143,  149 
(1936).  The  court  treated  taxation  and  appropriation  as  "more  nearly  antonyms  than 
s)Taonyms."  Id.  at  148. 

State  courts  are  becoming  more  alert  to  legislative  efforts  to  circumvent  the  regu- 
lar appropriations  process.  A  1975  Montana  case  illustrates  the  variety  of  state 
funding  practices.  The  court  noted  that  its  previous  rulings  had  limited  the  scope 
of  "appropriations"  to  the  general  fund  covering  the  basic  operating  costs  of  the 
state.  As  a  result  of  statutory  changes,  as  well  as  amendments  to  the  Montana  con- 
stitution, the  court  found  it  necessary  to  reexamine  the  definition  of  appropriation. 
The  court  extended  the  term  to  cover  the  general  fund,  the  earmarked  revenue  fund, 
and  most  of  the  federal  and  private  revenue  funds.  Excluded  from  this  new  defini- 
tion of  appropriation  were  six  types  of  funds:  the  sinking  fund;  the  federal  and  pri- 
vate grant  clearance  fiand;  the  bond  proceeds  and  insurance  clearance  fund;  the  re- 
volving fund;  the  trust  and  legacy  fund;  and  the  agency  fund.  Board  of  Regents  v. 
Judge,  168  Mont.  433  (1975). 

In  defining  the  scope  of  item  veto  authority,  state  courts  have  had  to  delve  into 
a  multitude  of  highly  complex  budgetary  practices.  An  Alaska  court  held  that  the 
governor's  exercise  of  the  item  veto  to  disapprove  a  general  obligation  bond  author- 
ization was  unconstitutional  because  a  bona  authorization  was  not  an  "appropria- 
tion." Thomas  v.  Rosen,  569  P.2d  793,  795-96  (Alaska  1977).  In  a  New  Jersey  case, 
several  municipalities  and  counties  complained  that  the  governor's  vetoes  in  the 
general  appropriations  bill  deprived  them  of  state  revenue  disbursements  authorized 
by  previous  statutes.  The  court  upheld  the  governor's  right  to  item  veto 
nonappropriations,  noting  that  the  purpose  of  a  general  appropriations  bill  was  to 
remedy  the  piecemeal  system  of  state  financing  that  had  given  counties  automatic 
access  to  dedicated  revenues.  The  court  also  examined  stetutes  that  either  allocated 
use  of  state  funds  for  county  highways  or  disbursed  revenues  from  such  sources  as 
the  sales  and  use  tax,  the  transfer  inheritance  tax,  and  the  bus  franchise  replace- 
ment tax.  Such  statutes,  the  court  said,  "do  not  constitute  legislative  appropriations 
in  and  of  themselves."  City  of  Camden  v.  Byrne,  411  A.2d  462,  468  (N.J.  1980). 
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Three  years  later  a  lower  appellate  coxirt  in  New  Jersey  ruled  that  the  governor's 
line-item  veto  power  extended  to  a  bill  dealing  with  the  distribution  of  franchise  and 
gross  receipts  taxes.  The  appellants  had  claimed  that  the  apportionment  formula  for 
those  receipts  did  not  constitute  an  item  of  appropriations.  In  re  Karcher,  462  A.  2d 
1273,  1284-85  (N.J.  1983).  A  year  later  the  New  Jersey  Supreme  Court  affirmed  the 
lower  court's  conclusion  that  item  vetoes  could  be  used  to  reduce  the  amount  of  state 
aid  to  the  municipalities  from  the  utilities  franchise  and  gross  receipts  taxes. 
Karcher  v.  Kean,  479  A.2d  403  (N.J.  1984). 

One  need  not  be  a  budget  mavin  to  recognize  the  potential  at  the  federal  level 
for  diluting  item  veto  authority  by  financing  programs  indirectly  through  the  reve- 
nue system  instead  of  through  appropriations.  Members  of  Congress  might  be 
tempted  to  rely  to  a  much  greater  extent  on  tax  expenditures  and  other 
nonappropriation  devices.  How  the  federal  courts  would  respond  to  these  techniques 
is  anyoody  s  guess,  but  the  record  of  state  courts  in  this  area  suggests  that  the  fed- 
eral judiciary  would  be  actively  involved  in  deciding  budgetary  and  fiscal  policy. 

CONCLUSIONS 

My  central  point  is  that  the  item  veto  does  not  stand  alone.  It  functions  at  the 
state  level  in  the  company  of  specific  procedures,  structvu*es,  and  customs,  such  as 
itemization  of  bills.  It  exists  within  a  complex  cultvire  and  cannot  be  stripped  from 
it.  Borrowing  the  item  veto  will  require  other  changes  in  the  way  we  legislate,  some 
of  them  quite  foreign  and  difficult  to  reconcile  with  current  federal  budgeting  prac- 
tices. 

I  have  identified  some  of  the  disputes  that  have  arisen  at  the  state  level.  Other 
details  are  covered  in  an  article  I  did  in  1986  with  Neal  Devins  of  the  William  and 
Maiy  law  school.  Our  article,  entitled  "How  Successftilly  Can  the  States'  Item  Veto 
be  "ft-ansferred  to  the  President?,"  appeared  in  the  Georgetown  Law  Journal,  Vol. 
75,  No.  1  (October  1986),  pp.  159-197.  With  your  permission,  I  would  like  to  have 
this  article  added  to  the  hearing  record.  Thank  you. 

[Editors  note:  The  above  mentioned  article:  How  SucessfuUy  Can  the  States' 
Item  Veto  be  Transferred  to  the  President?  By  Louis  Fisher  and  Neal  Devins,  Oct. 
1986,  is  retained  in  the  committee  files.] 

Senator  Brown.  Thank  you.  We  appreciate  all  of  your  comments. 
Mr.  Flanigan,  I  don't  mean  to  impose  on  your  good  time  but  I  must 
tell  you  I  honestly  cannot  understand  the  opposition  to  the  fact 
that  the  line-item  veto  is  necessarily  implied  in  the  Constitution. 

Without  being  argumentative,  let  me  ask  you,  assume  that  the 
President  is  presented  with  a  bill  that  he  disagrees  with;  there  are 
parts  of  it  that  he  strongly  disagrees  with.  Does  the  Constitution 
mandate  that  he  shall  veto  that  measure? 

Mr.  Flanigan.  No,  it  does  not. 

Senator  Brown.  So  the  language  which  indicates  in  mandatory 
terms,  that  he  shall  return  language  "of  which  he  does  not  ap- 
prove," does  not  require  him  to  exercise  the  veto  power? 

Mr.  Flanigan.  Mr.  Fisher  has  provided  me  with  a  copy  of  the 
Constitution,  which  I  have  embarrassingly  omitted  to  bring  with 
me.  I  think  the  language  is,  "If  he  approve  it,  he  shall  sign  it.  If 
not,  he  shall  return  it."  I  think  "approve"  and  "not  approve"  are 
being  used  in  the  sense  that  he  does  the  ministerial  act  of  signing 
or  not,  returning  it.  I  don't  think  the  Constitution  creates  an  af- 
firmative obligation  on  the  President  to  veto  legislation  with  which 
he  disagrees.  Now,  there  may  be  implied  an  obligation  on  the  Presi- 
dent to  veto  legislation  which  is  flatly  unconstitutional,  but  that  is 
another  topic. 

Senator  Brown.  That  is  very  interesting.  You  think  that  clause 
refers  to  the  act  of  returning  it,  not  vetoing  it? 

Mr.  Flanigan.  I  think  that  is  right,  yes. 

Senator  Brown.  Well,  that  is  an  explanation.  It  is  not  one  I 
agree  with,  but  I  understand  at  least  there  is  some  explanation.  I 
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must  tell  you,  I  don't  find  any  logical  alternative  to  exercising  the 
veto  for  the  President.  I  think  it  is  the  process  of  combining  bills 
together  that  did  not  exist,  with  all  due  respect  to  your  successor, 
in  the  form  it  has  degenerated  to  now. 

President  Reagan  was  presented  with  omnibus  budget  reconcili- 
ation bills  which  he  did  not  approve  of  in  whole  or  in  part.  The 
Constitution,  clearly  indicates  he  had  a  responsibility  to  exercise 
the  veto.  At  the  same  time,  coming  at  the  last  minute,  on  the  last 
day,  it  clearly  violated  the  other  mandatory  provisions  of  the  Con- 
stitution in  section  1  and  section  3.  Section  1,  as  you  know,  says, 
"will  faithfully  execute  the  office  of  the  President." 

It  is  very  difficult  to  execute  the  office  of  the  President  if  all 
money  is  eliminated.  You  can't  veto  the  omnibus  reconciliation  bill 
that  comes  to  you  the  last  day  of  the  fiscal  year  and  execute  the 
office  of  the  President.  There  simply  is  no  way  to  do  that. 

"Preserve,  protect,  and  defend  the  Constitution  of  the  United 
States" — when,  the  next  day,  there  is  no  money  for  the  Army,  the 
Navy,  and  the  Marine  Corps,  you  cannot  fulfill  your  constitutional 
obligations.  Section  3  says  specifically,  "He  shall  take  care  that  the 
laws  be  faithfully  executed."  If  all  money  for  law  enforcement  is 
eliminated,  you  cannot  fulfill  that  mandatory  duty.  These  things 
are  not  "he  should  do  it  if  he  likes  to,"  or  "if  he  wants  to."  They 
are  "shall." 

I  simply,  honestly  will  tell  you  I  cannot  understand  how  anyone 
can  look  at  this  Constitution  and  look  at  the  duties  of  the  President 
of  the  United  States  and  conclude  that  it  makes  sense  in  any  log- 
ical world,  to  say  that  the  President  doesn't  have  a  line-item  veto. 
There  is  simply  no  other  way  for  him  to  do  his  job. 

I  toss  that  out  hoping  you  will  comment  on  it,  but  I  hope  you  feel 
a  little  uneasiness  about  having  persuaded  President  Bush  not  to 
try  this  out. 

Mr.  Flanigan.  Senator,  I  confess  I  do  not  feel  any  unease  about 
that. 

Senator  Brown.  I  have  done  my  best. 

Mr.  Flanigan.  And  you  are  very  persuasive.  Senator,  but  our  de- 
cision in  that  regard  was  based  on  a  careful  review  of  the  record 
of  the  framing  of  the  Constitution,  the  understanding,  insofar  as 
we  could  glean  it,  of  the  first  Congress,  of  the  first  President,  which 
are  very  telling  in  terms  of  interpreting  the  relative  powers. 

Senator  Brown.  Would  you  grant  that  the  President's  mandate 
under  the  Constitution  to  faithfully  execute  the  laws  and  to  defend 
and  protect  the  Constitution  is  violated  if  he  takes  an  act  that  de- 
nies any  funding  for  the  executive  and  denies  his  ability  to  carry 
out  his  obligations? 

Mr.  Flanigan.  Senator,  I  think  you  are  pushing  toward  one  of 
those  extremely  difficult  questions  of  constitutional  law,  and  that 
is  the  situation  in  which  the  President  finds  himself  with  the  need, 
for  example,  to  defend  the  borders  of  the  United  States  against  for- 
eign incursion  and  there  is  no  money  in  the  till  appropriated  by 
Congress  to  do  it. 

Senator  Brown.  Or  more  specifically,  his  action  ensures  that 
there  is  no  money  in  the  till.  There  is  money  in  the  appropriation 
bill.  But,  if  he  vetoes  it,  there  is  literally  no  money  in  the  till. 


83 

Mr.  Flanigan.  Well,  if  he  vetoes  it,  it  is  done  by  his  own  hand 
if  there  is  no  money.  But  in  either  event 

Senator  Brown.  But,  vou  see,  that  is  the  point. 

Mr.  Flanigan.  In  eitner  event,  you  are  positing  an  example  in 
which  the  President  is  forced  to  choose  between  the  rock  and  the 
hard  place,  either  having  no  money  because  he  vetoes  it  or  approv- 
ing a  Dill  which  he  finds  objectionable. 

Senator,  I  recognize  that  that  is  a  difficult  position  for  a  Presi- 
dent to  be  put  in,  but  I  think  that  is  the  position  that  article  I,  sec- 
tion 7,  puts  him  in  by  requiring  that  he  either  veto  a  bill — excuse 
me;  the  word  "veto"  doesn  t  appear  in  the  Constitution — ^that  he  ei- 
ther sign  a  bill  or  return  it  with  his  objections.  That,  I  am  afraid, 
is  our  view  of  how  the  Constitution  balances  the  power  between  the 
President  and  the  Congress. 

Now,  another  more  dangerous  question  is  whether  or  not  the 
President,  in  the  absence  of  money,  whether  because  he  vetoed  a 
bill  or  because  Congress  refused  to  appropriate  it,  could  nonethe- 
less defend  the  United  States,  and  I  think  I  will  just  hazard  a 
guess  on  that.  I  think  the  President  does  have  the  authority  to  do 
that. 

Senator  Brown.  Let  me  suggest  something  to  you:  The  bundling 
of  many  bills  into  one  bill  and  holding  it  to  the  last  day  of  the  fiscal 
year  or  the  last  2  days  in  the  fiscal  year,  was  done  with  the  intent 
of  denjdng  the  President  the  ability  to  veto  the  bill.  Surely,  the 
courts  of  this  country  and  the  counselors  to  the  President  can't 
turn  a  blind  eye  to  that  intent. 

Mr.  Flanigan.  I  accept  that  as  the  likely  intent  of  packaging  leg- 
islation toward  the  end  of  the  legislative  session.  But,  remember. 
Senator,  the  President  is  not  without  options.  The  first  option  is  to 
veto  it  and,  under  his  power,  to  recall  Congress  into  session  to  get 
back  into  town  and  do  the  people's  business.  That  is  clearly  an  op- 
tion. 

Senator  Brown.  But  isn't  that  the  whole  point?  When  you  are 
down  to  the  last  day  and  it  is  physically  impossible  to  get  the  legis- 
lators back  in  time,  the  President  is  faced  with  going  a  couple  or 
days  without  funds  to  mail  out  Social  Security  checks  or  the  funds 
to  provide  adequate  national  security,  how  can  the  President  exer- 
cise the  veto  power? 

Mr.  Flanigan.  And,  of  course,  we  have  been  in  that  position 
more  than  once  in  the  last  couple  of  decades. 

Senator  Brown.  Aren't  those  circumstances  where  it  is  impos- 
sible to  do  your  job  to  defend  and  protect  the  country? 

Mr.  Fisher.  First  of  all,  politically,  I  think  the  President  is  in  a 
much  stronger  position  than  Congress  in  the  scenario  you  draw  be- 
cause the  country  will  rally  much  more  to  the  President  than  to  a 
Congress  that  does  something  that  you  have  just  described,  dump 
a  bill  on  his  desk  with  a  day  to  go  and  then  recess.  So  a  President 
is  going  to  be  able  to  make  a  case,  and  he  is  in  a  position  to  veto 
the  bill  and  he  has  done  it  in  the  past.  In  terms  of  emergency 
money,  say,  for  defense,  a  lot  of  money  is  available  from  prior  years 
that  can  be  used. 

So  I  don't  think  the  situation  you  describe  is  as  extreme  in  re- 
ality as  you  make  it  out  to  be  that  would  point  in  the  direction  of 
an  item  veto.  I  think  the  President  has  full  authority  to  veto  an 
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omnibus  bill  in  the  last  day  and  Congress  would  have  to  come  back 
and  act  on  it,  and  he  is  in  the  driver's  seat. 

Senator  Brown.  Well,  everybody  has  their  own  view  of  political 
realities,  but  my  view  of  political  realities  is  that  when  you  don't 
have  the  money  to  mail  out  the  Social  Security  checks,  you  are  kid- 
ding yourself  if  you  think  the  people  will  support  not  mailing  them 
out. 

I  am  going  to  yield  to  Senator  Simon  and  ask  Senator  DeWine 
to  take  the  gavel  for  the  balance  of  the  hearing. 

Senator  Simon? 

Senator  SiMON.  Thank  you.  Mr.  Keating  and  Mr.  Sidak  have 
both  testified  in  favor  of  the  constitutional  amendment  approach. 
The  advantage  of  the  legislative  approach  is  it  is  much  more  rapid, 
but  I  have  to  add  it  is,  it  seems  to  me,  less  certain  than  the  con- 
stitutional amendment  approach.  The  legislative  approach  also  has 
the  advantage  of  not  cluttering  up  the  Constitution  if  we  don't  need 
it. 

We  have  been  primarily  discussing  the  bill  introduced  by  Senator 
McCain  which  would  require  a  two-thirds  majority  to  override,  and 
S.  14  introduced  by  Senator  Domenici  and  Senator  Exon.  That  bill 
is  structured  in  such  a  way  that  it  requires  a  vote,  but  Congress 
has  to  affirmatively  approve  the  action  by  a  President  and  then  it 
does  not  go  back  to  his  desk. 

Now,  the  question  is,  is  that  constitutional?  In  other  words,  the 
President  does  not  have  the  authority  to  exercise  the  traditional 
veto.  If  I  may  ask  that  of  Mr.  Flanigan  and  Fisher,  then  I  have  a 
question  for  the  other  three. 

Mr.  Flanigan.  Senator  Simon,  I  confess  I  am  at  a  bit  of  a  dis- 
advantage because  I  first  saw  S.  14  today,  but  my  reaction  is  that 
insofar  as  it  appears  to  be  a  simple  delegation  of  power  to  the 
President,  then  it  is  unexceptional  from  a  constitutional  stand- 
point. 

In  reading  it  quickly,  I  do  have  some  concern  that  it  be  struc- 
tured so  as  to  avoid  the  dangers  of  the  one-House  veto  discussed 
by  the  Supreme  Court  in  the  Chadha  decision;  that  authority  dele- 
gated to  the  President  under  statute  to  do  a  thing  cannot  be  taken 
from  the  President  by  one  House  of  Congress  or  by  a  committee  of 
Congress.  But  I  must  say,  because  of  my  unfamiliarity  with  the 
statute,  I  can  only  raise  that  and  it  deserves  further  study. 

Senator  Simon.  Yes,  Mr.  Fisher? 

Mr.  Fisher.  S.  14  is  the  expedited  procedure  for  rescission  and 
it  complies  with  Chadha  because  if  you  want  to  support  a  Presi- 
dent's rescission,  you  have  to  act  by  both  Houses  and  that  joint  res- 
olution is  presented  to  the  President.  That  is  all  Chadha  requires, 
bicameralism  and  presentment.  So  it  doesn't  matter  whether  you 
have  a  joint  resolution  of  approval  or  a  joint  resolution  of  dis- 
approval. All  the  tests  of  Chadha  are  met. 

The  balance  of  power  is  changed.  The  burden,  on  the  one  hand, 
would  be  the  President  to  get  approval  of  both  Houses  within  a 
time  limit,  or  the  burden  on  Congress  to  get  a  disapproval,  but  that 
is  a  delegation  argument  and  doesn't  raise  any  Chadha  questions. 

Senator  SiMON.  Let  me  ask  a  question  of  the  three  of  you.  We 
face  a  choice  of  requiring  that  Congress  act  affirmatively  or  that 
Congress  disapprove.  Here,  I  guess,  in  connection  with  the  Chadha 
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decision,  if  we  say,  as  Domenici  and  Exon  do,  that  Congress  has 
to  approve  the  action  of  the  President,  you  have  indicated  that 
clearly  comes  within  the  Chadha  decision.  But  if  we  say  that  it 
takes  both  Houses  to  disapprove,  I  would  be  interested  in  your  re- 
action of  which  is  better,  the  three  of  you,  and  ask  the  two  of  you, 
is  that  also  in  line  with  the  Chadha  decision? 

Mr.  Barr.  The  Chamber  would  like  to  see  both  Houses  of  Con- 
gress have  to  affirmatively  disapprove  the  spending. 

Senator  Simon.  Disapprove? 

Mr.  Barr.  Yes,  that  is  right,  go  on  record  and  disapprove  the 
spending.  If  they  do  not  approve  that  spending,  then  the  President 
can  veto  that  and  it  would  be  subject  to  veto,  so  that  is  the  en- 
hanced rescission. 

Mr.  Keating.  We  would  prefer  the  proposal  by  Senator  McCain 
and  others  because  I  think  this  makes  it  far  clearer  to  Congress 
and  gives  a  clear  deadline,  and  that  is  the  President  is  not  going 
to  spend  the  money  unless  the  Congress  re-passes  that  money, 
sends  it  to  the  President's  desk,  and  either  the  President  signs  it 
or  can  veto  it  again  and  sends  it  back  to  the  Congress,  and  then 
Congress  would  need  a  two-thirds  vote. 

The  other  way,  through  the  enhanced  rescission,  the  money  gets 
spent  unless  Congress  affirmatively  cuts  that  money,  and  given  the 
way  Congress  has  not  met  budget  deadlines  in  the  past  and  ig- 
nored budget  rules,  I  think  it  is  better  to  say  to  Congress,  you  don't 
get  to  spend  the  money  unless  you  pass  the  bill  again  to  spend  it. 
I  think  that  would  give  Congress  an  incentive  to  complete  the  job 
if  it  really  wants  to  see  that  money  spent. 

Mr.  SiDAK.  I  substantially  agree  with  Mr.  Keating. 

Senator  Simon.  Mr.  Flanigan? 

Mr.  Flanigan.  Senator,  your  question  for  us,  I  think,  was  wheth- 
er or  not  the  approach  under  S.  4  which  would  require  the  Con- 
gress to  act  affirmatively  to  remove  a  Presidential  rescission  com- 
plies with  the  bicameralism  requirements  that  are  the  basis  of 
Chadha. 

Senator  Simon.  Right. 

Mr.  Flanigan.  I  think  it  clearly  does.  As  I  mentioned  in  my  testi- 
mony, as  I  read  S.  4,  it  does  nothing  to  alter  either  the  present- 
ment or  bicameral  requirements  under  the  Constitution  for  the  en- 
actment of  legislation. 

Senator  Simon.  Mr.  Fisher,  do  you  agree? 

Mr.  Fisher.  Well,  again,  it  is  a  balance  of  power.  The  existing 
rescission  system  puts  on  the  President  the  burden  of  getting  ap- 
proval of  both  Houses.  The  enhanced  rescission  would  reverse  that. 
A  President's  proposal  to  rescind  money  would  automatically  take 
effect  within  "x"  number  of  days  unless  Congress  stops  him,  and 
they  would  have  to  stop  him  with  a  joint  resolution  of  disapproval. 
Of  course,  that  would  go  to  the  President  and  he  could  veto  that, 
and  now  you  are  in  a  situation  of  a  two-thirds. 

Or,  putting  it  differently,  on  a  balance  of  power  the  President's 
decision  would  be  final  so  long  as  he  could  have  one-third  plus  1 
in  one  House  to  stop  the  override  vote.  So  the  proposal  for  en- 
hanced rescission  is  a  big  shift  of  power  to  the  President  to  deter- 
mine budget  priorities,  something  that  people  normally  associate 
with  Congress.  So  I  don't  think  it  is  a  Chadha  problem.  I  think  it 
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is  a  delegation  issue  and  one  about  the  balance  between  the  two 
branches,  especially  in  the  spending  power. 

Senator  SiMON.  When  you  say  it  is  a  delegation  issue  and  it  is 
a  balance  of  power  question,  you  are  suggesting  by  implication  that 
the  court  would  approve? 

Mr.  Fisher.  That  is  correct.  I  think  the  court,  under  its  test  for 
delegation,  would  find  no  problem  with  these  bills.  I  therefore 
think  it  is  up  to  each  member  of  Congress,  yourself  and  others,  to 
decide  whether  you  want  to  give  your  power  to  the  President  and 
not  rely  on  the  courts  to  monitor  that  for  you. 

Senator  Simon.  Thank  you.  Thank  you,  Mr.  Chairman. 

Senator  DeWine  [presiding].  I  apologize  to  the  panel,  as  I  came 
back  in  late.  I  had  been  here  before.  You  may  have  already  an- 
swered this  question,  but  let  me  reference  several  of  the  proposed 
constitutional  amendments.  For  example,  S.J.  Res.  2  talks  about 
the  power  to  disapprove  any  item  of  appropriation.  S.J.  Res.  16 
talks  about  disapproving  any  provision  or  part  of  any  provision. 

Could  each  of  you  explain  your  understanding  of  those  terms  and 
how  they  would  be  interpreted?  What  exactly  can  you  veto  and  not 
veto?  How  does  it  work  as  a  practical  matter?  Mr.  Fisher  has  al- 
ready addressed  that  a  little  bit,  I  think. 

Mr.  SiDAK.  The  Constitution  enables  the  President  to  veto  a  bill, 
or  he  can  veto  a  vote  requiring  a  vote  requiring  the  concurrence  of 
both  Houses  or  an  order  or  a  resolution.  I  think  that  is  an  exhaus- 
tive list.  I  might  have  left  out  one,  but  clause  3  is  the  catch-all.  I 
am  not  aware  that  the  word  "item"  appears  anywhere  in  the  Con- 
stitution, or  the  word  "provision."  It  is  certainly  not  in  the  context 
of  the  presentment  to  the  President. 

Senator  DeWine.  Excuse  me.  I  am  referencing  the  proposals. 

Mr.  SiDAK.  I  understand,  but  to  the  extent  that  I  am  trying  to 
infer  how  those  terms  would  be  interpreted  by  a  court,  I  don't  think 
there  is  any  text  in  the  Constitution  to  give  us  an  indication.  Let 
me  add,  too,  that  the  word  "bill"  is  not  defined  in  the  Constitution, 
and  one  issue  that  should  be  considered  is  whether  an  amendment 
to  the  Constitution  discussing  line-item  veto  authority  should, 
while  you  are  at  it,  clarify  what  a  bill  is  because  the  quote  that  Mr. 
Flanigan  gave  from  George  Washington  referred  to  the  President 
having  to  sign  the  bill  as  it  was  presented  to  him,  but  that  doesn't 
answer  the  question  of  whether  the  omnibus  spending  thing  that 
was  presented  to  the  President  is  a  bill  or  many  bills. 

Senator  DeWine.  Does  anybody  else  want  to  comment  on  that? 
Mr.  Fisher? 

Mr.  Fisher.  Senator  DeWine,  I  think  as  you  can  tell  from  the 
testimony,  it  is  not  clear  what  an  item  is,  and  if  you  look  at  the 
States  and  all  the  litigation  there,  it  is  open  to  question,  much  of 
it  turning  on  whether  you  can  take  something  out  of  a  bill  so  that 
the  remainder  of  the  bill  is  workable.  So,  that  is  going  to  be  a  judg- 
ment call  and  I  am  sure  there  will  be  a  lot  of  litigation  to  monitor 
what  a  President  does  with  this  authority.  But  it  is  one  word  and 
no  one  has  been  able  to  define  it  in  any  State  up  until  now. 

Senator  DeWine.  Anybody  else? 

Mr.  Keating.  That  is  one  reason  why  the  National  Taxpayers 
Union  supports  incorporating  language  for  a  spending  reduction  op- 
tion or  even  some  of  the  broader  language  that  Senator  Brown  is 
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proposing  in  his  legislation.  I  think  a  spending  reduction  option 
would  give  more  flexibility  and  avoid  the  question  of  definition  on 
"item"  and  avoid  the  problems  that  you  might  face  where  Congress 
refuses  to  specify  items.  So  a  spending  reduction  option  would 
allow  the  President  to  reduce  the  total  and  get  at  the  items  that 
are  implied  by  the  total. 

Senator  DeWeste.  Mr.  Barr? 

Mr.  Barr.  I  agree  with  Mr.  Keating  on  that.  Senate  Joint  Resolu- 
tion 16  has  the  words  "or  part  of  a  provision,"  and  we  would  find 
that  to  be  very  important.  We  find  evidence  that  that  would  signifi- 
cantly slow  spending;  at  least  it  has  on  a  State  level. 

Senator  DeWine.  Thank  you  all  very  much.  We  appreciate  your 
testimony. 

We  have  written  statements  from  Governor  Thompson  and  Pro- 
fessor Neal  Devins  which  we  will  include  in  the  record  at  this 
point. 

[The  prepared  statements  of  Governor  Thompson  and  Professor 
Devins  follow:] 

Prepared  STATEME^^^  of  Tommy  G.  Thompson 

Good  Morning  Mr.  Chairman,  and  Thank  you  for  this  opportunity  to  speak  on  one 
of  the  most  critical,  and  overdue  reforms  to  bring  fiscal  accountabiUty  hack  to  ovir 
federal  budget — the  Une  item  veto. 

Later  today,  you  will  hear  from  Steve  Moore  of  the  CATO  Institute.  Last  year, 
the  institute  completed  a  comprehensive  study  of  state  fiscal  actions  from  1987  thru 
1994.  In  that  study,  CATO  concluded  that  Wisconsin  was  the  only  state  in  the  en- 
tire nation  to  over  that  period  cut  the  income  tax — not  raise  other  taxes  and  balance 
our  budget  every  single  year.  The  Governor  of  Wisconsin  also  has  what  many  con- 
sider to  be  the  strongest  veto  authority  in  the  nation. 

I  suggest  to  you  Qiat  this  is  no  coincidence — In  fact,  the  conclusions  of  CATO's 
survey  are  a  direct  result  of  that  veto  authority. 

In  my  8  years  as  Governor  of  Wisconsin,  I  have  exercised  the  partial  veto  more 
than  1,500  times  on  81  separate  pieces  of  legislation.  My  partial  veto  has  eliminated 
$1,458,000  in  new  taxes — that's  a  savings  of  more  than  $290  for  every  man,  women 
and  child  in  the  state  of  Wisconsin. 

My  veto  pen  has  struck  out  $143  miUion  in  wastefial  spending — spending  that 
may  have  been  of  importance  to  this  special  interest  group  or  to  that  lobbyist — but 
was  not  in  the  interest  of  the  taxpayer  nor  for  the  good  of  the  state. 

This  single  action  of  my  pen  (hold  up  "A")  has  saved  Wisconsin's  taxpayers  V2  bil- 
lion in  income  taxes.  Let  me  put  that  in  perspective  to  our  state  budget.  This  one 
veto  reduced  Wisconsin's  income  tax  bill  by  4.5  percent.  Clearly  the  line  item  veto 
can  be  a  powerful  weapon  against  tax  hikes. 

The  Une  item  veto  is  also  the  only  know  cxire  for  chronic  budgetary  tuberculosis — 
otherwise  known  as  pork-barrel  special  interest  spending.  In  Wisconsin  there  are 
132  legislators.  It  takes  67  to  pass  the  budget.  Each  of  those  legislators,  very  ably 
no  doubt,  represents  the  interests  of  his  or  her  districts.  They  are  also  under  the 
pressure  of  countless  special  interest  and  lobbying  groups.  But,  as  anyone  coxild 
guess,  this  results  in  some  odd  items  slinking  and  sliding  there  way  into  the  budget 
bill.  Let  me  give  you  some  examples  of  specific  items  I  have  seen  added  to  the  state 
budget:  directing  funds  to  the  construction  of  a  snowmobile  bridge  over  a  specific 
stretch  of  creek;  taxpayer  money  for  "urban  forestry  grants"; 

New  special  tax  loopholes  for  windmills;  a  provision  to  criminalize  the 
cleaning  of  historic  buildings  with  abrasive  materials;  and  last  but  not 
least,  funding  to  clean  a  statue  in  a  specific  park  of  one  of  Wisconsin's 
cities. 

Needless  to  sav,  I  struck  each  of  these  items.  Don't  get  me  wrong,  I  Uke 
snowmobiling  and  statues  as  much  as  the  next  guy.  But  the  question  is  not  "are 
these  nice  things  to  do?".  I  believe  that  the  expenditure  of  our  taxpayer's  hard- 
earned  dollar  must  meet  a  much  higher  test.  The  question  must  be,  "Is  this  item 
for  the  good  of  the  citizens  and  in  the  best  interests  of  the  taxpayers?" 
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The  problem  is,  the  President  of  the  United  States  is  not  allowed  to  ask  this  fun- 
damental question.  If  I  did  not  have  the  partial  veto  power,  I  would  have  been  given 
the  simple  choice  of  funding  special  interest  projects,  often  with  tax  hikes,  or  vetoing 
the  entire  state  budget.  I  nave  the  partial  veto  so  I  could — and  have — eliminated 
the  special  interest  pork  along  with  tneir  accompan3dng  tax  hikes — while  maintain- 
ing a  balanced  and  responsible  budget.  The  President,  like  the  vast  majority  of  Gov- 
ernor's, needs  this  tool.  That's  why  the  NGA  has  adopted  language  supporting  the 
line  item  veto.  But  even  more  importantly,  the  citizens — the  taxpayers — neeathis 
important  provision. 

Harry  Truman  said  of  the  presidency,  "The  Buck  Stops  Here."  Mr.  Chairman, 
today  in  Washington  the  buck  stops  nowhere.  Without  the  line  item  veto,  the  Presi- 
dent is  merely  a  spectator  in  the  budget  process.  The  taxpayers  have  no  one  to  hold 
accountable. 

I  urge  vou  in  the  strongest  possible  terms  to  bring  accountability  back  to  our  na- 
tion's budget  process.  Put  the  interests  of  the  citizen  s  as  whole  ahead  of  the  specigd 
interests;  put  taxpayer's  concerns  in  front  of  the  lobbyist's  wish  lists.  Pass  the  line 
item  veto. 


Prepared  Statement  of  Neal  Devins 

Chairman  Brown  and  Members  of  the  Committee:  Thank  you  for  the  oppor- 
tunity to  discuss  statutory  and  constitutional  amendment  proposals  to  authorize  an 
item  veto  for  the  President.  My  remarks  will  focus  on  whetner  the  item  veto's  prom- 
ise as  a  budgetcutting  device  warrant  a  fundamental  restructuring  of  the  balance 
of  powers  between  the  President  and  Congress.  Since  many  item  veto  proposals  also 
provide  the  President  with  the  power  to  reduce  any  item  of  spending  autnority,  my 
remarks  will  also  consider  the  balance  of  powers  implications  of  these  "enhanced  re- 
scission" provisions. 

Sponsor  statements  in  support  of  these  proposals  are  drawn  by  two  impulses. 
First,  Congress  lacks  sufficient  "fiscal  discipline  to  reduce  the  federal  deficit  signifi- 
cantly. Reliance  on  "staff,  and  the  knowledge,  character,  and  ability  of  the  Sub- 
committee chairman  and  ranking  Members"  has  proven  inadequate.  With  the  fed- 
eral deficit  now  out  of  control,  immediate  action  is  necessary.  While  the  item  veto 
is  not  a  panacea,  it  is  a  necessary  forward  step.  Forty-three  states  have  it  and  "it 
works."  Furthermore,  Congressional  approval  of  the  item  veto  sends  "a  clear  mes- 
sage to  the  American  public  that  we  are  making  a  serious  effort  to  get  our  fiscal 
house  in  order."  Second,  the  increasing  use  of  omnibus  legislation  has  weakened  the 
President's  veto.  The  item  veto  therewre  "helps  restore"  the  appropriate  balance  of 
power  between  the  executive  and  legislative  branches. 

An  examination  of  state  experiences  with  the  item  veto  and  Congressional-Execu- 
tive relations  during  the  Reagan  and  Bush  administrations  raise  doubts  about  both 
propositions.  Problems  of  judiciad  interpretation  and  escalating  interbranch  conflict 
likewise  caution  against  these  proposals. 

1.  THE  item  veto  AND  THE  FISC 

Proponents  of  a  presidential  item  veto  as  a  tool  to  redress  the  chronic  inability 
of  the  federal  government  to  control  spending  and  budget  deficits  point  to  the  fact 
that  most  governors  have  this  authority.  Yet,  state  experiences  with  the  item  veto 
have  been  unquestionably  mixed. 

The  item  veto  has  a  reputation  for  saving  money  and  some  evidence  supports  this 
characterization.^  Several  studies,  however,  call  into  question  the  item  veto's  effec- 
tiveness at  reducing  expenditures.  As  Senator  Mark  Hatfield,  who  was  governor  of 
Oregon  from  1958-1966,  testified  before  this  Committee  in  1984; 

Legislators  in  states  which  have  the  line-item  veto  routinely  "pad"  their 
budgets.  It  is  a  wonderful  way  for  a  Democratic-controlled  legislature  to  put 
a  Republican  Governor  on  the  spot:  Let  him  be  the  one  to  line-item  these 
issues  that  were  either  politically  popular,  or  very  emotional.^ 
Studies  from  Michigan  and  Pennsylvania  support  similar  conclusions.^ 


1  American  Enterprise  Institute,  Proposals  for  Line-Item  Veto  Authority  (1984);  Dixon,  The 
Case  for  the  Line  Item  Veto,  1  Notre  Dame  J.L.  Ethics  &  Pub.  Pol'y  207  (1985);  Grain  and  Miller, 
Budget  Process  and  Spending  Growth,  31  William  and  Mary  L.  Rev.  1021(1990). 

2  Line-Item  Veto,  Hearings  on  S.J.  Res.  26  et.  al,  98th  Cong.,  2d  Sess.  21(1984). 
^McGeary,  The  Governors  Veto  in  Pennsylvania,  41  Am.  Pol.  Sci.  Rev.  941(1947);  Perkins,  The 

Role  of  the  Governor  of  Michigan  in  the  Enactment  of  Appropriations,  Mich.  Govtl.  Studies  No. 
11  (1943). 
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Available  evidence,  moreover,  suggests  that  the  item  veto  often  functions  as  a  par- 
tisan political  tool  and  causes  strife  between  the  executive  and  legislative  branches 
in  state  government.  A  1985  study  comparing  28  states  found  the  item  veto  more 
likely  to  be  used  in  states  where  the  legislature  and  governor  were  from  opposing 
parties.''  A  1986  Wisconsin  study  likewise  concluded  that  the  item  veto  had  been 
used  primarily  as  a  tool  of  policy  making  and  partisan  politics.''  A  1985  review  of 
Illinois  Governor  Thompson's  use  of  the  item  veto  concluded  that  the  veto  triggered 
numerous  political  battles.^  A  1984  review  by  the  House  budget  Committee  con- 
cluded that  "[t]he  power  of  the  line-item  veto  in  the  states  has  given  rise  to  signifi- 
cant political  strife  which  has,  at  times,  threatened  the  shutdown  of  Government 
services  and  withholding  of  payments."'^  Finally,  recent  studies  of  Arizona  (1994), 
Washington  (1989),  and  Wisconsin's  (1989)  experiences  with  the  item  veto  call  at- 
tention to  the  ways  in  which  the  item  veto  "increases  the  governor's  role  in  budget 
making  beyond  traditionally  articulated  rules  and  norms."  ^ 

More  significant,  even  if  the  states'  experiences  with  the  item  veto  were  uniformly 
positive,  state  governments  are  too  different  from  the  federal  government  to  serve 
as  useful  models  for  a  presidential  item  veto.  Unlike  state  constitutions,  which  have 
a  strong  anti-legislative  bias,  a  balanced  budget  reauirement,  and  specific  controls 
on  the  process  of  authorizing  and  appropriating  funds,  the  federal  Constitution  con- 
tains few  limitations  on  the  spending  power  and  is  silent  on  the  procedures  to  be 
adopted  by  Congress  to  authorize  and  appropriate  funds.^ 

Congress  may  today  appropriate  by  tax  committees,  legislative  committees,  and 
appropriations  committees.  If  Congress  chose  to  do  so,  it  could  place  substantive  leg- 
islation in  appropriations  bills  and  allow  authorization  committees  to  fund  programs 
directly  through  the  use  of  'Tsackdoor  spending."  These  matters  are  left  exclusively 
to  House  and  Senate  rules  and  to  Congress'  interpretation  and  execution  of  its  rules. 
Unlike  states  that  include  specifications  for  the  style  and  format  of  appropriations 
bills.  Congress  may  decide  to  appropriate  only  in  large,  lump  sum  amounts,  elimi- 
nating from  the  bill  specific  projects  and  activities  that  the  President  hoped  to  veto. 
In  fact,  Congress  and  the  executive  agencies  both  prefer  lump-sum  funding  to  ac- 
commodate the  need  for  administrative  discretion.  i^°  To  protect  its  interests,  Con- 
Sess  relies  to  a  large  extent  on  nonstatutory  controls,  specifying  the  allocation  of 
mp  sum  amounts  in  such  places  as  committee  reports.  For  example,  the  energy 
and  water  development  appropriation  for  fiscal  1992  "included  $  1.16  billion  for  the 
General  Construction  account  for  the  Corps  of  Engineers.  The  individual  projects 
are  not  mentioned  in  the  public  law.  They  are  located  in  the  committee  reports  and 
the  agency  budget  Justification  documents.  The  only  item  is  the  lump  sum  of  $1.16 
biUion."^^  Unless  Congress  substantially  alters  the  structure  of  appropriations  bills, 
the  item  veto  would  give  the  President  little  additional  control  over  individual 
projects,  programs,  or  activities. 

Item  reduction  power  would  strengthen  the  President's  hand  in  this  regard.  Pre- 
sumably, the  President  could  eliminate  unnecessary  pork  from  omnibus  "items." 
There  are  two  problems  here.  First,  the  President  is  under  no  obligation  to  expend 
a  "reduced"  appropriation  in  a  manner  which  Congress  approves.  The  reduced  ap- 
propriation simply  means  that  some  approved  expenditures  will  not  go  forward.  Sec- 
ond, in  order  to  exercise  meaningful  control.  Congress  may  be  forced  to  move  away 
from  lump  sum  funding  to  single  item  funding.  Such  a  change  would  eliminate  ex- 
isting advantages  to  Congress  and  executive  agencies  associated  with  lump  sum 
funding. 


"Abney  &  Lauth,  The  Line-Item  Veto  in  the  States:  An  Instrument  for  Fiscal  Restraint  or  an 
Instrument  for  Partisanship,  45  Pub.  Admin.  Rev.  372  (1985). 

6  Gosling,  Wisconsin  Item-Veto  Lessons,  46  Pub.  Admin.  Rev.  372  (1985). 

oSevener,  The  Amendatory  Veto:  To  Be  or  Not  to  Be  So  Powerful,  1  111.  Issues  14  (1985). 

■^  Staff  of  House  Coram,  on  the  Budget,  98th  Cong.,  1st  Sess,  The  Line-Item  Veto:  An  Appraisal 
11  (1984). 

8  Strouse,  The  Structure  of  Appropriations  Legislation  and  the  Governor's  Item  Veto  Power:  The 
Arizona  Experience,  36  Arizona  Law  Review  113,  116  (1994);  Comment,  The  Item  Veto  Power 
in  Washington,  64  Washington  Law  Review  891(1989);  Comment,  The  Wisconsin  Partial  Veto: 
Past,  Present,  and  Future,  1989  Wisconsin  Law  Review  1395. 

8  Fisher  and  Devins,  How  Successfully  Can  the  States'  Item  Veto  be  Transferred  to  the  Presi- 
dent?, 75  Geo.  L.J.  175,178-182  (1986);  Louis  Fisher,  The  PoUtics  of  Shared  Power  200  (3d  ed. 
1993).  For  example,  the  Louisiana  constitution  specifically  requires  that  appropriations  "shall 
be  itemized." 

1°  Agency  officials  want  the  latitude  and  flexibility  associated  with  lump  sum  funding.  Mem- 
bers or  Congress  also  benefit  from  lump  sum  appropriations,  for  the  only  way  to  adjust  statutory 
details  to  unexpected  developments  is  to  pass  another  public  law. 

11  Fisher,  supra  note  9  at  201.  This  practice  is  longstanding.  See  Energy  and  Water  Develop- 
ment Appropriation  Act  of  1985,  Pub.  L.  No.  98-360  (1984)  (appropriating  $864,500,000  for  the 
General  Construction  Account  for  the  Corps  of  Engineers). 


90 

Preexisting  budgetary  demands  also  speak  against  a  presidential  item  veto.  Sixty 
percent  of  the  budget  is  nondiscretionary  and  therefore  is  not  even  covered  by  ap- 
propriations. Entitlements  such  as  Social  Security  and  Medicare  as  well  as  interest 
on  the  national  debt  are  all  within  the  jurisdiction  of  the  tax  committees.  Moreover, 
appropriations  which  further  presidential  priorities  are  effectively  veto  proof  For  ex- 
ample, in  Ught  of  President  Reagan's  commitment  to  maintaining  defense  spending, 
a  Reagan  amninistration  item  veto — at  best — would  have  applied  to  less  than  fifteen 
percent  of  the  budget.  Indeed,  the  President's  1985  Economic  Report  bluntly  pro- 
claimed that  the  item  veto  "may  not  have  substantial  effect  on  total  federal  expendi- 
tures" but  may  be  used  by  the  President  "to  change  the  composition  of  federal  ex- 
penditures— from  activities  preferred  by  the  Congress  to  activities  preferred  by  the 
President."  ^^ 

Witness  the  tug-of-war  between  President  Bush  and  the  Congress  over  1992  re- 
scissions. President  Bush  proposed  $7.9  billion  in  rescissions.  Congress  was  quite 
comfortable  with  the  amount  of  rescissions  but  disapproved  several  of  the  items  sin- 
gled out  by  the  President.  Congress's  solution  was  to  protect  some  of  the  targeted 
programs  and  cut  into  other  programs  supported  by  the  President.  The  end  result 
was  an  $8.2  billion  rescission  that  merged  legislative  and  executive  preferences.  ^^ 
Were  the  President  to  possess  item  veto  or  reduction  authority,  however.  Congress 
would  have  a  far  more  difficult  time  advancing  its  agenda.  Since  most  reform  pro- 
posals require  two-thirds  legislative  override,  the  President's  rescission  package — al- 
though not  necessarily  achieving  additional  budget  savings — would  likely  rule  the 
day. 

This  conclusion,  that  reform  proposals  are  not  likely  to  result  in  significant  budget 
savings,  draws  further  support  from  presidential  practices  over  the  past  several 
years.  Since  the  mid-seventies,  Congress  has  tjrpically  appropriated  less  money  than 
requested  by  the  President,  i"*  Furthermore,  "from  1974  through  mid-December  1992, 
Presidents  nad  sent  Congress  spending  cut  proposals  worth  $69.2  billion;  Congress 
enacted  cuts  totalling  $86.5  biUion."^^  Moreover,  with  total  enacted  rescissions 
amounting  to  less  than  ihree  percent  of  cumulative  deficits  since  1974,  it  is  unlikely 
that  item  reduction  authority  will  make  a  significant  dent  in  the  federal  deficit. 
Budget  savings  from  the  item  veto  are  equally  remote.  When  the  Reagan  adminis- 
tration identified  "wasteful,  unnecessary,  or  low  priority  spending  projects"  in  the 
fiscal  year  1988  budget,  its  list  totalled  $1.5  billion  [roughly  one  percent  of  that 
year's  annual  deficit].  A  1993  Congressional  Research  Service  analysis  similarly  re- 
ported that,  from  1984  to  1989,  it  was  unlikely  that  a  presidential  item  veto  would 
nave  yielded  more  than  $2  or  $3  billion  in  budget  savings.  ^^ 

2.  THE  ITEM  VETO  AND  THE  BALANCE  OF  POWER 

The  item  veto's  role  as  fiscal  salvo  tells  only  part  of  the  proponents'  story.  Advo- 
cates also  argue  that  the  item  veto  restores — in  the  face  of  veto — proof  omnibus  leg- 
islation— essential  presidential  power.  Irrespective  of  whether  the  framers  would  ap- 
prove of  a  presidential  item  veto,^''  I  find  this  argument  shortsighted.  Omnibus  leg- 
islation has  not  proven  the  downfall  of  either  the  presidency  or  the  veto  power.  ^^ 

President  Reagan,  for  example,  was  well  served  by  the  1981  Omnibus  Reconcili- 
ation Act.  According  to  Louis  Fisher,  "the  omnibus  nature  of  the  bill  was  cham- 
pioned by  the  White  House  and  presidential  supporters  as  the  only  way  to  make 
cuts  in  popular  programs."  ^^  Reagan-era  omnibus  continuing  resolutions,  moreover, 
did  not  undermine  the  veto  power.  Although  omnibus  legislation  changes  the  nature 
of  the  exchange  between  the  White  House  and  Congress,  the  veto  still  functions  as 


12  R.  Reagan,  Economic  Report  of  the  President  96  (February  1985).  For  this  reason,  I  disagree 
with  Professor  Glen  Robinson's  argument  that  the  item  veto  enables  the  President  to  veto  pri- 
vate good"  pork  while  preserving  valuable  "public  good"  features  of  legislation.  Robinson,  Public 
Choice  Speculations  on  the  Item  Veto,  74  Va.  L.  Itev.  403  (1988).  Evidence  from  the  states  and 
the  frank  admissions  of  the  Reagan  administration  suggests  that  partisan  politics  will  be  the 
animating  force  behind  item  veto  decisionmaking. 

"Novack,  Defective  Remedy,  25  National  Journal  749  (March  27,  1993). 

"Id. 

i»Id. 

"Id. 

I'For  opposing  views,  compare  Wolfson,  7s  a  Presidential  Item  Veto  Constitutional?,  96  Yale 
L.J.  838  (1987),  with  Best,  The  Item  Veto:  Would  the  Pounders  Approve?,  14  Pres.  Stud.  Q  183 
(1984).  In  written  testimony  submitted  to  this  subcommittee  in  June  1994,  I  argued  against  the 
inherent  item  veto. 

18  Omnibus  legislation  clearly  conforms  with  constitutional  norms  governing  the  President's 
veto.  Devins,  Appropriations  Redux,  1988  Duke  L.J.  389,  406-412. 

i»  Fisher,  Continuing  Resolutions:  Can't  Live  With  'em  Can't  Live  Without  'em,  48  Pub.  Budget- 
ing &  Fin.  101,103  (1988). 
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I  mediating  device.  For  example,  with  respect  to  the  FY  88  continuing  resolution, 
;he  White  House  and  Congress  undertook  extensive  negotiations  to  ensure  that  the 
aill  was  satisfactory  to  both  sides.  In  the  end.  Congress  abandoned  the  fairness  doc- 
trine and  included  Contra  aid  to  stave  off  a  threatened  veto.  If  anything,  such  legis- 
lative compromises  reveal  that  a  President  who  is  willing  to  use  his  veto  wields 
enormous  power  in  such  negotiations. 

The  vitality  of  the  veto  power  therefore  cannot  be  measiired  by  its  exercise.  Rath- 
er, the  effectiveness  of  the  veto  power  must  be  measured  by  its  impact  on  the  politi- 
cal process.  The  "all  or  nothing"  stakes  of  omnibus  legislation  enabled  President 
Reagan  to  enhance  his  veto  power  through  a  threatened  exercise.  As  a  matter  of 
simple  mathematics,  frequency  of  use  is  also  a  poor  measure  of  the  veto  power's  im- 
pact. Prior  to  the  present  era  of  omnibus  legislation,  the  presidential  veto  was  infre- 
quently used.2°  Washington  vetoed  only  two  bills.  Seven  presidents  never  used  the 
power.  Two  presidents  (Roosevelt  and  Cleveland)  account  for  roughly  half  of  all  ve- 
toes. In  short,  while  the  veto  power  may  be  underutilized,  the  advent  of  omnibus 
legislation  is  not  tihe  cause  of  infrequent  use.  Furthermore,  George  Bush  made  effec- 
tive use  of  the  veto  power;  vetoing  43  public  bills  and  having  only  one  of  those  ve- 
toes overridden. 

The  item  veto,  moreover,  cannot  be  understood  as  a  mechanism  to  restore  essen- 
tial presidential  prerogatives  in  the  budget  process.  Outside  of  his  power  to  veto  leg- 
islation, the  Constitution  does  not  specify  any  budgetary  role  for  the  President.  In 
fact,  prior  to  1921,  the  President  had  no  nnal  budgetary  responsibilities.  The  Budget 
Act  of  1921  required  the  President  to  submit  a  formal  budget.  At  the  same  time. 
Congress  was  free  to  do  with  the  budget  as  it  saw  fit.  The  1974  Budget  Act,  while 
setting  explicit  limits  on  the  President's  impoundment  authority,  did  not  alter  this 
basic  relationship,  as  item  veto  and  reduction  proposals  inevitably  would.  As  Louis 
Fisher  observed  in  prior  testimony  on  the  item  veto:  "The  final  size  and  shape  of 
the  budget  will  resemble  to  a  much  greater  degree  what  the  President  submitted.^i 

Item  veto  proponents  say  "fear  not;  legislative  priorities  can  be  preserved  through 
the  override  process."  Specifically,  reform  proponents  see  the  item  veto — especially 
if  the  item  veto  proposal  specifies  override  by  a  "simple  constitutional  majority" — 
as  a  check  on  items  that  are  "logrolled"  into  appropriations.  While  it  is  undoubtedly 
true  that  a  by-product  of  legislative  compromise  is  the  enactment  of  items  that  can- 
not stand  on  their  own,  the  creation  of  a  "super  Congress"  in  the  Oval  Office  is  a 
surprising  solution  to  the  problem. 

Bicameralism  and  presentment  presume  that  a  majority  in  both  Houses  think  it 
better  to  vote  in  favor  of  a  bill  than  against  it.  While  another  enactment  might  be 
more  pleasing,  ali  bills  presumably  further  Congress's  will.  In  contrast,  item  veto 
proposals,  recognizing  the  realities  of  legislative  delegation  and  horse  trading,  view 
many  provisions  as  inconsistent  with  the  legislative  will.  On  a  provision-by-provi- 
sion basis,  there  is  Uttle  doubt  that  this  contention  is  true.  Yet,  when  one  views  the 
legislative  work  product  as  a  conglomeration  of  enactments,  the  delegation  of  au- 
thority to  committee  heads  and  the  striking  of  compromises  may  well  further  con- 
gressional objectives.  The  item  veto  will  undoubtedly  affect  this  dynamic. 

More  significant,  the  President  has  his  own  agenda  and  presumably  will  use  the 
item  veto  to  superimpose  his  priorities  upon  Congress.  Granted,  under  a  few  item 
veto  proposals  a  simple  majority  override  is  available.  Congress,  however,  may  hesi- 
tate before  it  acts  agadnst  ostensible  fiscal  restraint  by  the  President.  Furthermore, 
the  President  decides  which  items  are  subject  to  override.  Since  personal  taste  and 
partisan  politics  will  preserve  some  programs  at  least  as  wasteful  as  those  item  ve- 
toed, the  item  veto  is  a  boon  to  presidential  prerogatives.  The  President,  for  exam- 
ple, will  neither  veto  nor  reduce  priorities  set  out  in  his  own  budget.  Obviously,  the 
two-thirds  override  required  by  most  item  veto  proposals  is  an  even  greater  expan- 
sion of  executive  power.  From  1789-1987,  only  102  of  1413  regular  vetoes  (less  than 
eight  percent)  were  overridden  by  Congress. 22 

Item  reduction  proposals  promise  an  even  greater  alteration  to  the  balance  of 
power  than  the  item  veto.  Congress,  as  mentioned,  would  no  longer  benefit  from 
lump  sum  funding.  More  significant,  as  Louis  Fisher  observed  before  the  House 
Committee  on  Rvdes,  "a  presidential  decision  to  rescind  funds  would  prevail  so  long 
as  he  could  maintain  a  one-third  plus  one  minority  in  a  single  House.'  ^3 

This  expansion  of  presidential  power  would  likely  encourage  political  conflict.  As 
Senator  Orrin  Hatch  observed  before  this  subcommittee  in  1989  hearings  on  the 
item  veto:  "If  a  Lyndon  Johnson  had  the  item  veto,  he  could  have  utilized  that  veto 


20  Presidential  Vetoes,  1977-1984  (1985). 

21  Line-Item  Veto,  Hearings  on  S.J.  Res.  43,  99th  Cong.,  1st  Sess.  84  (1985). 

22  Robert  J.  Spitzer,  The  President  Veto  72  (1988). 

23  Line  Item  Veto  and  Rescission  Authority,  72  Congressional  Digest  47  (February  1993). 
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for  his  own  political  purposes  and  those  who  felt  ill  will  toward  President  Reagan 
wouldn't  have  liked  tne  way  he  would  have  used  the  line-item  veto.''^^  Specificsdly, 
the  item  veto  and  reduction  invite  the  President  to  resist  compromise  and  negotia- 
tion with  Congress.  Symbolically,  these  reform  proposals  presume  that  the  Presi- 
dent "knows  better"  when  it  comes  to  budgetary  matters.  The  President  also  ex- 
pends little  political  capital  when  he  exercises  this  power.  Consequently,  the  Presi- 
dent is  likely  to  make  use  of  this  budgetary  tooL^is  Since  ideology  and  partisanship 
will  influence  his  use  of  the  item  veto,  conflicts  between  the  branches — as  the  states' 
experiences  reveal — are  likely  to  arise.  This  conflict  may  well  result  in  substantial 
delays  in  the  enactment  of  appropriations  bills  and  uncertainty  on  the  part  of  agen- 
cies, state  governments,  and  private  citizens  regarding  their  funding  levels.  At  the 
least,  this  conflict  will  increase  Congress's  workload  as  legislators  assess  the  sen- 
sibility of  presidential  exercises  of  item  veto  authority. 

THE  ITEM  VETO  AND  THE  COURTS 

The  item  veto,  of  course,  will  be  subject  to  judicial  interpretation  and  hence  some 
attention  should  be  paid  to  the  interpretation  controversies  surrounding  the  guber- 
natorial item  veto. 26 

Item  veto  proposals  typically  speak  of  the  item  veto  as  extending  to  "any  item  of 
appropriation  or  any  item  of  spending  authority."  But  what  is  an  "item"? 

Must  it  be  a  sentence  or  a  clause  or  a  word?  Must  it  be  a  section,  or  any 
part  of  a  section,  that  may  meet  with  executive  disapprobation?  May  a  con- 
ditional or  a  contingent  appropriation  be  transformed  into  an  absolute  one, 
in  disregard  and  defiance  of  the  legislative  will?  ^^ 

By  the  same  token,  what  is  an  "appropriation'?  Is  it  any  matter  in  an  appropriation 

bill  or  is  it  any  fiscal  matter  in  any  bill? 

The  range  of  approaches  taken  by  state  judges  illustrates  the  possible  reach  of 
judicial  authority  in  interpreting  these  terms.  State  court  interpretations  differ  on 
several  fundamental  issues.  Some  courts  emphasize  legislative  prerogatives,  others 
stress  gubernatorial  authority.  Some  courts  are  literalists  in  their  interpretation  of 
this  power,  others  consider  the  context  in  which  the  governor  exercises  item  veto 
power.  State  courts  also  differ  in  their  understanding  of  whether  the  exercise  of 
item  veto  authority  is  a  positive  or  negative  act.  Furthermore,  these  courts  are  often 
unable  to  understand  the  complexities  of  the  budgetary  process.  Questions  concern- 
ing spending  that  occurs  outside  the  appropriations  process,  for  example,  have  frus- 
trated several  state  courts.  Over  time,  moreover,  the  frequency  of  item  veto  litiga- 
tion has  increased.  "From  1985  through  1992,  there  were  at  least  twenty-five  su- 
preme court  decisions  construing  the  item  veto  provisions  of  state  constitutions."  ^e 

Because  the  courts  of  different  states  have  adopted  different  perspectives,  iden- 
tical item  veto  provisions  have  received  quite  different  interpretations.  If  the  Presi- 
dent is  granted  item  veto  authority,  the  federal  judiciary  will  be  embroiled  in  some 
of  the  same  issues  presented  in  state  courts.  Federal  budgetary  decisions  are  fre- 
quently made  outside  the  appropriations  process.  Moreover,  Congress  often  attaches 
conditions  to  appropriations  bills. ^9  For  example.  Congress  has  attached  riders  to 
appropriations  bills  that  have  prohibited  federal  funding  of  abortion,  restricted 
Ainencan  military  activity  during  the  Vietnam  War,  and  limited  efforts  by  the  In- 
ternal Revenue  Service  to  ensure  that  private  school  operations  are  nondiscrim- 
inatory. 

Because  so  many  aspects  of  the  federal  lawmaking  process  are  incompatible  with 
the  item  veto,  such  presidential  authority  would  be  subject  to  more  extensive  and 
more  complicated  litigation  than  the  gubernatorial  item  veto.  Federal  appropriations 
bills  do  not  currently  contain  specific  items.  Additionally,  because  the  federal  Con- 
stitution does  not  distinguish  between  appropriations  and  authorizations.  Congress 
may  seek  to  limit  a  presidential  item  veto  by  funding  projects  either  through  the 
authorization  process  or  indirectly  through  tax  laws.  The  federal  courts  would  inevi- 
tably be  called  upon  to  resolve  these  ambiguities  by  drawing  discrete  lines  of  power 
between  the  President  and  Congress. 


2*  The  Line  Item  Veto,  Hearing  Before  the  Subcommittee  on  the  Constitution  of  the  Senate 
Committee  on  the  Judiciary,  101st  Cong.  1st  Sess.  55  (1989). 

26  In  contrast,  through  1980,  Presidents  have  vetoed  less  than  three  percent  of  the  bills  pre- 
sented to  them.  Copeland,  When  Congress  and  the  President  Collide,  45  J.  Pol.  696,  697  (1988). 

28 Fisher  and  Devins,  supra  at  168-178. 

2^  State  V.  Holder,  23  So.  643,  645  (Miss.  1898). 

28BrifFault,  The  Item  Veto  in  State  Courts,  66  Temple  Law  Review  1171,  1172  (1993). 

28  Devins,  Regulation  of  Government  Agencies  Through  Limitation  Riders,  1987  Duke  L.J.  456. 
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In  the  states,  court  rulings  have  been  instrumental  in  establishing  the  scope  of 
the  gubernatorial  item  veto.  Federal  court  rulings,  undoubtedly,  would  play  an 
equally  significant  role  in  determining  the  reach  of  the  President's  item  veto  author- 
ity. The  feder£d  judiciary  might  insist  that  congressional  intent  be  preserved,  thus 
limiting  the  item  veto  to  dollar  amounts.  On  the  other  hand,  courts  might  view  the 
item  veto  as  a  repository  of  vast  executive  power  and  allow  the  President  to  veto 
conditions  on  appropriations.  Under  either  scenario,  the  delicate  balance  of  power 
between  the  President  and  Congress  could  easily  be  disrupted  by  judicial  interpreta- 
tion. 

CONCLUSION 

Item  veto  proponents  do  not  pretend  that  this  deficit  reduction  tool  will  remedy 
this  nation's  fiscal  woes.  Nonetheless,  proponents  are  too  optimistic  in  their  rosy  as- 
sessment of  both  the  states'  experience  and  the  President's  ability  to  serve  as  non- 
partisan deficit  reduction  czar.  Proponents  also  overstate  the  damage  caused  to  the 
President's  veto  by  megabills.  Finally,  proponents  have  not  considered  the  judi- 
ciary's uncertain  role  in  defining  the  item  veto  power. 

Item  reduction  authority  is  equally  problematic.  As  presidential  rescission  prac- 
tices suggest,  the  item  reduction's  promise  of  significant  fiscal  restraint  is  specula- 
tive. Of  equal  significance,  the  item  reduction  reverses  the  constitutional  design  of 
legislative  supremacy  in  budgetary  matters  in  favor  of  executive  control. 

If  Congress  decides  to  enact  one  of  these  measvires,  a  statutory  item  veto  should 
be  preferred  over  a  constitutional  amendment.  A  constitutional  amendment — which 
presumably  will  grant  the  President  item  veto  power  now  and  forevermore — is  a 
poor  device  for  an  item  veto  experiment.  Between  item  veto  and  item  reduction  pro- 
posals, moreover,  the  simple  item  veto  should  be  preferred  over  the  item  reduction 
because  it  is  less  disruptive  of  the  balance  of  powers. 

A  statutory  item  veto  raises  problems  of  its  own.  Its  constitutionality  is  uncertain 
since  each  item  subject  to  veto  will  not  have  been  separately  enacted  by  both  Houses 
of  Congress.  Yet,  for  reasons  detailed  by  Ronald  Rotunda  in  his  June  15,  1994  testi- 
mony before  this  subcommittee,  the  courts  might  "conclude  that  a  bill  is  whatever 
Congress  says  that  it  is."  3° 

Great  uncertainty  surrounds  item  veto  and  reduction  proposals.  To  reduce  the  def- 
icit, the  executive  and  legislative  branches  should  make  use  of  powers  they  already 
possess  to  cut  programs  and,  if  necessary,  raise  taxes.  There  is  little  reason  to  think 
that  item  veto  and  reduction  mechanisms  will  significantly  facilitate  deficit  reduc- 
tion obiectives.  These  proposals  seem  more  about  the  balance  of  power  than  any- 
thing else. 

Senator  DeWine.  The  subcommittee  stands  adjourned. 
[Whereupon,  at  12:09  p.m.,  the  subcommittee  was  adjourned.] 


30  Prepared  Statement  by  Ronald  D.  Rotunda  before  the  Senate  Judiciary  Committee,  June 
15,  1994,  Federal  News  Service. 
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Proposed  Legislation 


04th  congress 

1st  Session 


S.  J.  RES*  2 


Proposing  an  amendment  to  the  Constitution  of  the  United  States  to  allow 
the  President  to  veto  items  of  appropriation. 


IN  TliE  SENATE  OF  THE  U^^TED  STATES 

January  4,  1995 
Mr.  Thurmond  (for  himself,  Mr.  Dole,  and  Mr.  Simpson)  introduced  the 
following  joint  resolution;  which  was  read  twice  and  referred  to  the  Com- 
mittee on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United 
States  to  allow  the  President  to  veto  items  of  appropriation. 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled 

3  (two-thirds  of  each  House  concurring  therein),  That  the  fol- 

4  lowing  article  is  proposed  as  an  amendment  to  the  Con- 

5  stitution,  which  shall  be  valid  to  all  intents  and  purposes 

6  as  part  of  the  Constitution  when  ratified  by  the  legisla- 

7  tures  of  three-fourths  of  the  several  States  within  seven 

8  years  after  the  date  of  its  submission  to  the  States  for 

9  ratification: 


(95) 
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1  "Article  — 

2  "The  President  may  disapprove  any  item  of  appro- 

3  priation  in  any  Act  or  joint  resolution.  If  an  Act  or  joint 

4  resolution  is  approved  by  the  President,  any  item  of  appro- 

5  priation  contained  therein  which  is  not  disapproved  shall 

6  become  law.  The  President  shall  return  ^vith  his  objections 

7  any  item  of  appropriation  disapproved  to  the  House  in 

8  wliich  the  Act  or  joint  resolution  containing  such  item 

9  originated.  The  Congress  may,  in  the  manner  prescribed 

10  under  section  7  of  article  I  for  Acts  disapproved  by  the 

11  President,    reconsider    any   item    of   appropriation    dis- 

1 2  approved  under  this  article. ' ' . 

O 
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104th  congress 
1st  Session 


S.  J.  RES.  16 


Proposing  an  amendment  to  the  Constitution  of  the  United  States  to  grant 
the  President  line-item  veto  authority. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Jaktjary  12  (legislative  day,  January  10),  1995 

Mr.  Brown  introduced  the  following  joint  resolution;  which  was  read  twice 

and  referred  to  the  Committee  on  the  Judiciarj'^ 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United 
States  to  grant  the  President  Une-item  veto  authority. 

1  Resolved  hy  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled 

3  (two-thirds  of  each  Hcmse  concurring  therein),  That  the  fol- 

4  lowing  article  is  proposed  as  an  amendment  to  the  Con- 

5  stitution  of  the  United  States,  which  shall  be  valid  to  all 

6  intents  and  purposes  as  part  of  the  Constitution  when 

7  ratified  by  the  legislatures  of  three-fourths  of  the  several 

8  States  within  seven  years  from  the  date  of  its  submission 

9  by  the  Congress: 
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1  "Article  — 

2  "SECflON  1.  The  President  shall  have  power,  when 

3  any  bill,  including  any  vote,  resolution,  or  order,  which 

4  contains  any  item  of  spending  authority,  is  presented  to 

5  him  pursuant  to  section  7  of  article  I  of  this  Constitution, 

6  to  separately  approve,  reduce,  or  disapprove  any  provision, 

7  or  part  of  any  provision,  contained  therein. 

8  "When  the  President  exercises  this  power,  he  shall 

9  signify  in  wTiting  which  portions  of  the  bill  he  has  ap- 

10  proved  and  which  portions  he  has  disapproved  or  reduced. 

11  These  portions,  to  the  extent  not  reduced  or  disapproved, 

12  shall  then  become  a  law.  The  President  shall  return  with 

13  his  objections  any  disapproved  or  reduced  portions  of  a 

14  bill  to  the  House  in  which  the  bill  originated.  The  Con- 

15  gross  shall  separately  reconsider  each  such  returned  por- 

16  tion  of  the  bill  in  the  manner  prescribed  for  disapproved 

17  bills  in  section  7  of  article  I  of  this  Constitution.  Any  por- 

18  tion  of  a  bill  which  shall  not  have  been  returned  or  ap- 

19  proved  by  the  President  within  ten  days  (Sundays  ex- 

20  cepted)  after  it  shall  have  been  presented  to  him  shall  be- 

21  come  a  law,  unless  the  Congress  by  their  adjournment  pre- 

22  vent  its  return,  in  which  case  it  shall  not  become  a  law. 

23  "Section  2.  Items  of  spending  authority  are  those 

24  portions  of  a  bill  that  appropriate  money  from  the  Treas- 

25  ury  or  that  otherwise  authorize  or  limit  the  withdrawal 
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1  or  obligation  of  money  from  the  Treasury.  Such  items 

2  shall  include  items  of  appropriations,  spending  authoriza- 

3  tions,  authority  to  borrow  money  on  the  credit  of  the  Unit- 

4  ed  States  or  otherwise,  dedications  of  revenues,  entitle- 

5  ments,  uses  of  assets,  insurance,  guarantees  of  bo^ro^ving, 

6  and  any  authority  to  incur  obligations.". 
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